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Finding an effective approach to conserve large-scale, multipurpose open 
spaces through a coordinated network across jurisdictional boundary lines has 
proved elusive. Because open space infrastructure serves so many functions 
ranging from recreational trails to ecological systems protection, decision makers 
have often treated open space as a subpart of another activity and overlooked its 
importance. After discussing the benefits of open space conservation, this article 
analyzes the impediments to its realization. Noting the institutional fragmentation 
that surrounds open space conservation, the article discusses the governmental and 
private sector bodies that implement actions designed to achieve it. The article 
argues that open space conservation should be institutionalized on a watershed 
basis, which most likely covers a geographical area of regional scope crossing a 
number of local government boundary lines. Thus, the protection of open and green 
spaces can best be effectuated by a regional governance structure involving 
collaboration and coordination among state and local governments and the private 
sector. The federal government can incentivize intergovernmental natural resource 
protection by making regionally based open space planning a condition for the 
receipt of federal funds just as it does in the transportation funding realm. Too often 
governmental officials have marginalized open space conservation efforts by 
failing to allocate necessary resources for this purpose. The protection of distinct 
areas of the natural landscape from development provides essential ecological 
benefits; accordingly, this green space should be treated as vital public 
infrastructure created and maintained for the public good.  
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INTRODUCTION 
Rising global urbanization, beginning in 1950, continues as a predominant 
twenty-first century trend.1 By 2030, it is projected that “consumers in large cities 
. . . will generate 81 percent of global consumption and 91 percent of global 
consumption growth.”2 Urban areas in the United States experienced greater 
growth in the second decade of the twenty-first century than in the 2000-2010 
decade.3 The economic expansion that began in June 2009, following the upheaval 
of the 2007-2009 Great Recession, was the longest on record in the United States 
until terminated abruptly by the coronavirus pandemic.4 Although the highly 
contagious nature of the coronavirus spotlighted the health hazards of 
agglomeration, metropolitan areas will continue to drive the United States economy 
in the foreseeable future.5 Currently, development constitutes the most serious 
 
* Professor of Law, Suffolk University Law School. A.B., Colby College; J.D., University of 
Chicago Law School.  The author wishes to thank Diane D’Angelo, Assistant Director for Public 
Services, Moakley Law Library, Suffolk University Law School and Brenna M. Cass, Candidate 
for J.D., 2021, Suffolk University Law School, for research assistance. This article is part of 
Festschrift II in honor of Professor Julian Conrad Juergensmeyer, my esteemed colleague, on the 
occasion of his 55th year of teaching law. 
1 See Iman Ghosh, Mapped: The Dramatic Global Rise of Urbanization (1950-2020), VISUAL 
CAPITALIST (Aug. 23, 2019), https://www.visualcapitalist.com/map-global-rise-of-urbanization/. 
“Since 1950, the world’s urban population has risen almost six-fold, from 751 million to 4.2 
billion in 2018.” Id. Over the next few decades, the urban population is expected to reach 6 billion 
people. Id. 
2 MCKINSEY GLOB. INST., MCKINSEY & CO., URBAN WORLD: THE GLOBAL CONSUMERS TO 
WATCH 1 (Apr. 2016), https://www.mckinsey.com/global-themes/urbanization/urban-world-the-
global-consumers-to-watch/~/media/57c6ad7f7f1b44a6bd2e24f0777b4cd6.ashx. 
3 See William H. Frey, Big City Growth Stalls Further, as the Suburbs Make a Comeback, 
BROOKINGS INST. (May 24, 2019), https://www.brookings.edu/blog/the-avenue/2019/05/24/big-
city-growth-stalls-further-as-the-suburbs-make-a-comeback/. 
4 See Yun Li, This is Now the Longest US Economic Expansion in History, CNBC (July 2, 2019), 
https://www.cnbc.com/2019/07/02/this-is-now-the-longest-us-economic-expansion-in-
history.html. 
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threat to existing open space.6 Only a concerted effort, much greater than has been 
exhibited in the past, can save room for green spaces in the twenty-first century.   
Historically, from early civilizations to the present day, urban open spaces 
have played a critical role in cultural, political, and economic life.7 The Romans 
first incorporated rural features within a city, an attribute they viewed as a mark of 
civilized life and a component of health and well-being.8 In Britain, royal hunting 
parks predated the incorporation of green spaces within cities, first initiated in 
1618.9 The creation of city squares with park-like features and gardens developed 
in England in the eighteen century.10 Networks of squares or greens were also 
incorporated into the design of such American cities as Philadelphia, Savannah, 
Charleston, and New Haven.11 After industrialization left its scar on urban areas by 
paying little attention to the visual elements of agglomeration, the Cities Beautiful 
Movement emerged in the 1890s to emphasize the need to enhance cities’ livability 
by providing more aesthetically designed urban landscapes, including tree-lined 
malls.12 Up until this time few cities in the United States planned for public parks 
or green space on an extensive scale.13  
When Frederick Law Olmsted, born in 1822, noticed that city dwellers were 
flocking to nearby cemeteries in order to get a breath of fresh air, he embarked upon 
a career of advocacy for the creation of municipal parks to provide some rural 
 
6 See PUGET SOUND REG’L COUNCIL, REGIONAL OPEN SPACE CONSERVATION PLAN 56 (June 
2018), https://www.psrc.org/sites/default/files/regionalopenspaceconservationplan.pdf 
[https://perma.cc/M8ZJ-YRMK]. 
7 See Benjamin W. Stanley, Barbara L. Stark, Katrina L. Johnston & Michael E. Smith, Urban 
Open Spaces in Historical Perspective: A Transdisciplinary Typology and Analysis, 33 URB. 
GEOGRAPHY 1089, 1089 (2012), 
https://pdfs.semanticscholar.org/7e1b/ce191136847d525b65f91137b7a866761a06.pdf?_ga=2.725
66611.1983495297.1578602662-298193133.1578602662. 
8 See A Brief History of Urban Green Spaces, URB. RAMBLES (Dec. 28, 2015), 
http://urbanrambles.org/background/a-brief-history-of-rus-in-urbe-1307. 
9 See id. 
10 See id. 
11 See Robert Yaro, Greenspace and Natural Resource Preservation, in REMAKING AMERICAN 
COMMUNITIES 394, 394 (David C. Soule ed., Univ. Neb. Press 2007).  
12 See City Beautiful Movement, THE N.Y. PRESERVATION ARCHIVE PROJECT (2016), 
http://www.nypap.org/preservation-history/city-beautiful-movement/. 
13 See JOHN TIBBETTS, LINCOLN INST. OF LAND POLICY, OPEN SPACE CONSERVATION: INVESTING 
IN YOUR COMMUNITY’S ECONOMIC HEALTH 4 (1998), 
https://www.lincolninst.edu/sites/default/files/pubfiles/open-space-conservation-full.pdf. 
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landscape in the midst of densely populated urban environments, a radical idea in 
the nineteenth century.14 Olmsted and his associates, as professional landscape 
architects, succeeded in making possible such highly acclaimed green-connected 
spaces as New York City’s Central Park, Brooklyn’s Prospect Park, and Boston’s 
Emerald Necklace.15 Such large parks were viewed as “pleasure grounds” that were 
designed to simulate nature or the pastoral countryside; they typically benefitted 
the well-to-do because their usual location on cities’ edges made them inaccessible 
to the working class.16 By the end of the nineteenth century, a reform movement 
for smaller parks, which merged with playground advocates, resulted in the creation 
of small parks in close proximity to where people actually lived.17 These parks, 
which generally did not exceed four square blocks, provided a place in which 
children could play off the streets in a safer environment.18  
From 1930 to the mid-1960s the use of parks as recreational space emerged 
under the tutelage of Robert Moses, Commissioner of New York City’s Parks 
Department.19  By this time municipal park expenditures no longer required 
justification—parks once viewed as radical had become mainstream; the new 
mandate now focused on providing parks everywhere for recreational purposes.20 
The next model, which brings us to the present, views parks from a multipurpose 
perspective. Parks should be designed to inculcate respect for nature and the 
environment; they should provide impetus to help us live in a more sustainable 
way.21 
While parks have historically played an important role in open space 
preservation, setting aside open space today encompasses a broad mix of forms and 
functions. Modern urbanists have delineated seven major types of open space: “(1) 
food production areas; (2) parks and gardens; (3) recreational space; (4) plazas; (5) 
 
14 See Nathaniel Rich, When Parks Were Radical, THE ATLANTIC (Sept. 2016), 
https://www.theatlantic.com/magazine/archive/2016/09/better-than-nature/492716/. 
15 See id. 
16 See Galen Cranz, Urban Parks of the Past and Future, PROJECT FOR PUB. SPACES (Dec. 31, 
2008), https://www.pps.org/article/futureparks. 
17 See id. 
18 See id. 
19 See id. 
20 See id.  
21 See id. 
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streets; (6) transport facilities; and (7) incidental space.”22 This categorization of 
urban open space can be broken down further into the scale of the land held as open 
space: city-wide, intermediate, or individual buildings such as a school building or 
an enclosed courtyard.23 On a city scale “incidental space” is described as “natural 
features and semi-wild areas;” at an intermediate scale, it is classified as empty lots 
and land bordering transit facilities; at a residence level, it is typified as space 
between buildings.24  
Some open spaces are also coordinated and preserved on a larger geographic 
scale than a municipal basis, thereby encompassing territory governed by more than 
one governmental body.25 Such wider geographic projects may include linear 
greenways, forests, grasslands, farms, river corridors, and other lands valued for 
such diverse purposes as wildlife habitat, aesthetic beauty, and natural processes.26 
In creating an open space map on a regional level, the Puget Sound Regional 
Council organized open space into the following six categories: “natural lands, 
farmland, working forests, aquatic systems, regional trails, and urban open 
space.”27  
Open spaces may also be further differentiated between “green” and “grey” 
spaces. Green spaces constitute a subset of open space that consists of any of the 
following: vegetated land or structures, water bodies, or areas marked by geological 
features.28 Grey space refers to spaces used for civic functions such as city squares 
or plazas, market places, transport facilities, roads, and other hard landscaped 
areas.29 Recreational space usually includes both green and grey elements.30 
 
22 Stanley et al., supra note 7, at 1093. 
23 See id. 
24 See id. at 1094. 
25 The Miami Valley Regional Planning Commission categorized land uses in its 2005 Open Space 
database as follows:  General Outdoor Recreation Area, Outstanding Regional Amenity, Natural 
Environment Protection Area, Utilities, Open Space Link (hiking trail, bikeway), School, 
Landfill/Mineral Extraction, Cemeteries, Historical Site/Museum, and Airfields. MIAMI VALLEY 
REG’L PLANNING COMM’N, MIAMI VALLEY OPEN SPACE ASSESSMENT, OPEN SPACE DEFINITION 1 
(2005), https://www.mvrpc.org/sites/default/files/Open_Space_report.pdf. 
26 See Open Space Conservation, Frequently Asked Questions, What is Open Space?, U.S. DEP’T 
OF AGRIC., https://www.fs.fed.us/openspace/faq.html#n1 (last visited Jan. 11, 2020). 
27 PUGET SOUND REG’L COUNCIL, supra note 6, at 23. 
28 See Stanley et al., supra note 7, at 1093. 
29 See id. 
30 See id. at 1094. 
240
Journal of Comparative Urban Law and Policy, Vol. 4 [2020], Iss. 1, Art. 18
https://readingroom.law.gsu.edu/jculp/vol4/iss1/18
Although this article will address recreational space, it primarily focuses on the 
preservation of green spaces, which include (1) areas possessing natural or semi-
wild features; (2) formal parks and gardens of different sizes; and (3) land used for 
food production, such as orchards, agricultural fields, grazing commons, and 
community gardens.31 
 Part I of this article will discuss the benefits of open space conservation. 
Given the imperative of preserving open space, Part II will analyze the impediments 
that have led to a loss of open space, including deficiencies in existing institutional 
structures that have failed to limit the loss of green spaces to new development. Part 
III will next point out certain trends, many of them positive, that have affected green 
space dynamics during the last decade. Part IV will then analyze the public and 
private sector bodies that currently facilitate and implement open space 
preservation. Because human health, protection of the environment, and resiliency 
to climate change require the preservation of open space on a coordinated, 
interconnected, large scale, Part V will analyze the institutional framework needed 
to accomplish same.  
I. BENEFITS REALIZED FROM THE CONSERVATION OF OPEN SPACE 
A. HEALTH AND HUMAN WELL-BEING 
Although the majority of the world’s population now lives in urban areas, 
people have not lost their “inherent need for contact with nature.”32 For most of 
human history people have lived in close association with the natural world, not a 
machine–regulated one, making their brains respond much more favorably to an 
outdoor nature walk than a stroll in a shopping center.33 Higher levels of physical 
and mental well-being have been found for people who experience green living 
conditions; researchers have found that adding just ten percent more green space to 
an environment can significantly improve positive health outcomes.34 People who 
have restricted access to green space may experience greater vulnerability to the 
negative effects of stressful life events because their opportunities for nature-based 
coping strategies are more limited than individuals living in proximity to abundant 
 
31 See id. 
32 Jessica R. Sushinsky, Jonathan R. Rhodes, Danielle F. Shanahan, Hugh P. Possingham & 
Richard A. Fuller, Maintaining Experiences of Nature as a City Grows, 22 ECOLOGY & SOC’Y 22, 
22 (2017), https://www.jstor.org/stable/26270160?seq=1#metadata_info_tab_contents. 
33 See Timothy Beatley, Biophilic Urbanism: Inviting Nature Back to our Communities and into 
our Lives, 34 WM. & MARY ENVTL. L. & POL’Y REV. 209, 210-11 (2009). 
34 See id. at 213. 
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open space.35 Public and private green spaces in urban areas also help to promote 
biodiversity that furthers people’s interaction with nature in their daily lives.36   
Parks have been found to stimulate physical activity that can play an 
important role in both mental and physical health, thereby reducing the risk for 
many chronic diseases and lowering mortality rates.37  The obesity epidemic, which 
has been linked to decreased physical activity and sedentary life styles, can be 
addressed by reducing the environmental barriers to increased physical activity 
levels.38 A consistent relationship has been shown between higher levels of physical 
activity and proximity to parks and recreational facilities.39   
Smart growth plans include the conservation of open space for parks, ball 
fields, bikeways, and other recreational green space as well as the design of 
neighborhoods to give people safe, convenient, and aesthetically pleasing spaces in 
which to exercise and play sports.40 A health impact assessment for the Atlanta 
BeltLine, a large redevelopment and transportation project, included a 
recommendation to add more park acres within the project area and to make them 
 
35 See Agnes E. van den Berg, Jolanda Maas, Robert A. Verheij & Peter Groenewegen, Green Space 
as a Buffer Between Stressful Life Events and Health, 70 J. SOC. SCI. & MED. 1203, 1203 (Apr. 
2010).                                        
36 See Sushinsky et al., supra note 32, at 22. 
37 See Jennifer R. Wolch, Jason Byrne & Joshua P. Newell, Urban Green Space, Public Health, 
and Environmental Justice: The Challenge of Making Cities ‘Just Green Enough’, 125 
LANDSCAPE & URB. PLAN. 234, 235-36 (2014). 
38 See Vanessa Russell-Evans & Carl. S. Hacker, Expanding Waistlines and Expanding Cities: 
Urban Sprawl and its Impact on Obesity, How the Adoption of Smart Growth Statutes Can Build 
Healthier and More Active Communities, 29 VA. ENVTL. L. J. 63, 79-81 (2011). 
39 See ACTIVE LIVING RESEARCH, THE ECONOMIC BENEFITS OF OPEN SPACE, RECREATION 
FACILITIES AND WALKABLE COMMUNITY DESIGN 1 (2010), 
https://www.americantrails.org/files/pdf/Economic-Benefits-Active.pdf [https://perma.cc/22BR-
Q6AM]. 
40 See Russell-Evans & Hacker, supra note 38, at 96. 
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better connected and more accessible.41 The recommendation “influenced decision 
makers to make greenspace the first construction activity on the Beltline.”42 
The 2020 coronavirus pandemic has provided a much needed wake-up call 
to recognize parks as critical urban infrastructure.43 Urban green spaces have played 
a crucial role in helping people alleviate stress through exposure to some fresh air 
and space for recreation and solace while living under a lockdown due to the virus.44 
Although some parks have been closed to decrease the risk of spreading the virus, 
most studies show that the psychological benefits of getting outdoors and making 
contact with nature outweigh the risk of infection, especially under conditions 
where social distancing is possible.45 The virus has highlighted the fact that the 
populace’s health and well-being is linked to the quantity, quality, and proximity 
of parks and other green spaces.46 
B. ECOSYSTEM PROTECTION  
Open space habitats protect a number of different ecosystems. Measures to 
protect a supply of safe drinking water involve land conservation and the 
prohibition of activities in or around the protected land that could contaminate the 
natural filtering of water through vegetation, soil, and rock surfaces as it sinks into 
aquifers. As the built environment expands, the heat island effect becomes more 
pronounced as vegetation is lost to paved surfaces and buildings. Through shade 
and evapotranspiration, trees and vegetation can reduce surface and air 
 
41 See Catherine L. Ross, Karen Leone de Nie, Andrew L. Dannenberg, Laurie F. Beck, Michelle 
J. Marcus & Jason Barringer, Health Impact Assessment of the Atlanta BeltLine, 42 AM. J. 





43 See John Surcio, The Power of Parks in a Pandemic, CITYLAB (Apr. 9, 2020), 
https://www.citylab.com/perspective/2020/04/coronavirus-nature-city-park-funding-accessibility-
location/609697/. 
44 See William “Ned” Friedman, Joseph G. Allen & Mark Lipsitch, Keep Parks Open. The 
Benefits of Fresh Air Outweigh the Risks of Infection, WASH. POST (Apr. 13, 2020), 
https://www.washingtonpost.com/outlook/2020/04/13/keep-parks-open-benefits-fresh-air-
outweigh-risks-infection/. 
45 See id.  
46 See Rina Chandran, As Coronavirus Forces Lockdowns, City Dwellers Head to Parks, THOMAS 
REUTERS FOUND. (Mar. 24, 2020), https://www.citylab.com/perspective/2020/04/coronavirus-
nature-city-park-funding-accessibility-location/609697/. 
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temperatures, thereby decreasing the demand for the energy used to provide air 
conditioning.47 Water absorbed and captured by falling in undeveloped areas with 
trees and green plants reduces storm water runoff and the possibility of devastating 
floods.48 At the turn of the twenty-first century, the City of Atlanta initiated a 
Greenway Acquisition Project along selected stream segments to keep property in 
an undisturbed, natural state so as to protect water quality and lessen flood 
damage.49 Also, trees provide a cost effective way to sequester carbon emissions 
from the atmosphere, thereby lowering greenhouse gas emissions.50 This use of 
natural infrastructure to improve air quality and combat climate change has long 
been recognized.51 Urban green space can also help wildlife survive by providing 
habitat corridors that help animals reach other habitable areas.52 
C. SUSTAINABILITY AND RESILIENCY AGAINST WEATHER SHOCKS 
The ability of open, green spaces to withstand weather shocks in the form 
of floods and high-intensity storms can protectively shield the built environment 
adjacent to it. Because climate change most likely will cause oceanfront property 
to be inundated to some extent over this century, the preservation of waterfront 
open space has gained importance. The transformation of the ruins of a former 
Domino Sugar Refinery in New York City’s Williamsburg neighborhood into an 
11-acre megaproject that includes a six-acre green space park illustrates an 
environmentally sound response to the inevitability of rising tides.53 This 
 
47 See Using Trees and Vegetation to Reduce Heat Islands, U.S. ENVTL. PROT. AGENCY, 
https://www.epa.gov/heat-islands/using-trees-and-vegetation-reduce-heat-islands (last visited Jan. 
18, 2020). 
48 See What is Green Infrastructure?, U.S. ENVTL. PROT. AGENCY, https://www.epa.gov/green-
infrastructure/what-green-infrastructure (last visited Jan. 18, 2020). 
49 See Greenway Acquisition Project, CLEAN WATER ATLANTA, 
http://www.cleanwateratlanta.org/greenway/ProjOverview/default.htm (last visited Jan. 30, 2020). 
50 See Reducing Carbon Pollution Through Infrastructure, Growing the Carbon Sink Through 
Infrastructure Investment, CTR. FOR AM. PROGRESS (Sept. 3, 2019), 
https://www.americanprogress.org/issues/green/reports/2019/09/03/473980/reducing-carbon-
pollution-infrastructure/. 
51 See id. 
52 See How Do Our Urban Green Spaces Benefit Plants and Wildlife?, Preventing Habitat 
Fragmentation, WEEDINGTECH, https://www.weedingtech.com/blog/how-do-our-urban-green-
spaces-benefit-plants-and-wildlife/ (last visited Jan. 18, 2020). 
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waterfront park built at the edge of the development, which includes the original 
factory building and four new buildings, adds more sustainable greenery measures 
to the area.54 The development’s planners chose to elevate the park above the 
Federal Emergency Management Agency flood plain zone, demonstrating that even 
parks need to be protected from the effects of climate change.55  
The ability of open space to prevent flooding of the built environment is not 
a matter of dispute. The Vine City neighborhood of Atlanta, Georgia was 
devastated by floods in 2002, but a new 16-acre park has been designed to prevent 
future flooding.56 This recently developed Cook Park includes a retention pond and 
vegetation engineered to store millions of gallons of storm water while providing 
much needed green infrastructure for park purposes.57 In Fort Worth, Texas, plans 
are underway to expand park acreage along the Trinity River to improve flood 
control.58  
D. COMMUNITY BUILDING 
Studies have shown that the inclusion of green spaces in urban 
neighborhoods increases the quantity and quality of informal social contact among 
neighbors.59 Adding trees and grass to common spaces gravitates people to them 
whereas vacant lots and barren, deserted landscapes inhibit the formation of 
neighborhood social ties.60 One study concluded that the presence of trees attracted 
larger groups than similar spaces without trees.61 Further, the study found that 
 
54 See id. 
55 See id.  
56 See Water-Smart Park Points to a Drier Future for a Neighborhood Plagued by Floods, THE 
TRUST FOR PUB. LAND (Feb. 13, 2019), https://www.tpl.org/blog/water-smart-park-points-drier-
future-neighborhood-plagued-floods [https://perma.cc/B7AV-EJF8]. 
57 See id.   
58 See THE TRUST FOR PUB. LAND, 2018 CITY PARK FACTS 13 (Aug. 2018), 
https://www.tpl.org/sites/default/files/CityParkFacts2018.8_13_18finLO.pdf 
[https://perma.cc/2ABT-TYAV].   
59 See Frances E. Kuo, William C. Sullivan, Rebekah Levine Coley & Liesette Brunson, Fertile 
Ground for Community: Inner-City Neighborhood Common Spaces, 26 AM. J. COMMUNITY 
PSYCHOL. 823, 826 (1998), 
https://onlinelibrary.wiley.com/doi/epdf/10.1023/A%3A1022294028903.  
60 See id. at 826-27. 
61 See id. at 827. 
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“[t]he closer trees were to residential buildings, and thus the more visually and 
physically accessible they were, the more people spent time outside near them.”62 
E. ECONOMIC ENHANCEMENT 
Outdoor recreational facilities, parks, and open spaces also produce 
economic benefits. Open spaces, including parks and recreation areas, have been 
shown to increase nearby residential property values, which in turn lead to higher 
property tax revenues.63 Studies conducted in Portland, Oregon found that a house 
located within 1,500 feet of a park added a sale price boost of between $845 and 
$2,262 (in 2002 dollars).64 Property within close range to large natural forested 
areas receive an even greater positive impact on their value than is the case for 
proximity to small urban parks or recreational space.65 The value of open space in 
urban areas may be higher than in suburban locations because urban residents living 
in densely populated neighborhoods place a greater value on nearby access to the 
natural environment.66  
Compact real estate development that preserves open space by 
concentrating development on smaller lots benefits municipalities by lowering 
infrastructure costs.67 Roads and facilities to manage sewerage, wastewater runoff, 
and the supply of water and utilities become more costly when spread over a larger 
area.68 Generally, municipalities can maintain open space and recreational facilities 
at less cost than would be required to provide public amenities and services for 
developed land.69 
In lieu of large-lot development, compact development, which concentrates 
neighborhood density and allows room for open space areas, results in cost savings 
to developers.70 Some watershed areas have been used by developers “as a form of 
natural drainage protection and open space,” thereby reducing the costs of storm 
 
62 Id. at 827. 
63 See ACTIVE LIVING RESEARCH, supra note 39, at 3. 
64 Id.  
65 See id.  
66 See id. at 6.  
67 See id. at 7. 
68 See id. at 7. 
69 See id. at 8.  
70 See id.  
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water drainage systems.71 The design elements of more compact developments may 
result in cost savings as the per-unit cost to supply infrastructure services declines.72 
Neighborhoods that feature greenbelts, parks, and open spaces generate higher 
home sales prices and enhanced marketability.73 Pedestrian-oriented sites 
developed for higher density and mixed use have been found to attract consumer 
interest and demand, thereby making them more salable and decreasing the costs 
of marketing them.74   
II. IMPEDIMENTS TO OPEN SPACE CONSERVATION 
A. RAPID URBANIZATION 
Human activity has cleared or otherwise now dominates about half of the 
earth’s terrestrial surface.75 Urbanization, the fastest growing land-use direction, 
has earned disapprobation as “one of the most ecologically destructive forms of 
global change.”76 Cities evolved as centralized locations became necessary for 
military fortifications, religious activities, and governmental functions, but it was 
trade and commerce, emerging in the twelfth century, that accelerated the need for 
centralized meeting places in which transactions could be made.77 Urbanism is in 
effect wealth creation.78  
Land development in the United States now spreads beyond cities’ borders 
creating sprawling suburban areas and new urban centers known as edge cities.79 
In the process land has been swallowed up in a far greater proportion than increases 
in population would warrant. The United States Forest Service estimates that “6000 
 
71 Id. at 9.  
72 See id.  
73 See id. at 8. 
74 See id.  
75 See Brenda B. Lin & Richard A. Fuller, Sharing or Sparing? How Should We Grow the World’s 
Cities?, 50 J. APPLIED ECOLOGY 1161, 1161 (2013), 
https://besjournals.onlinelibrary.wiley.com/doi/epdf/10.1111/1365-2664.12118.  
76 Id. 
77 See CARL STEPHENSON, BOROUGH AND TOWN: A STUDY OF URBAN ORIGINS IN ENGLAND 172 
(1933); David C. Soule, Historical Framework: Cities and Their Regions, Suburbanization, and 
Federal Policies, in REMAKING AMERICAN COMMUNITIES, supra note 11, at 12. 
78 See JOEL GARREAU, EDGE CITY 4 (1991). 
79 See id. at 4-5. 
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acres of open space are lost each day, a rate of 4 acres per minute.”80 While market 
forces have driven suburban low-density development known as sprawl, other 
forces have incentivized it such as tax code provisions, zoning ordinances, and 
myriad federal, state, and local regulations.81 
B. LACK OF OPEN SPACE FUNDING AND HIGH ACQUISITION AND 
MAINTENANCE COSTS 
 
The lack of funding for the acquisition and maintenance of open space 
presents the greatest barrier to its long-term protection.82 As the built-up 
environment expands through urbanization, land becomes a scarcer commodity 
causing its value to rise. Thus, green space becomes more costly to acquire, and the 
incentives to sell it increase. Further, property under public ownership requires 
expenditures for the costs associated with its maintenance. A 2018 analysis of 
Milwaukee County owned parks found that the County would need to increase its 
spending on its parks from $2.4 million in 2018 to $42.5 million in 2020 to finance 
park and recreational infrastructure needs.83 In 2019, public spending in the United 
States for parks increased six percent, continuing a slight upward trend, but most 
likely attributable to the need to rebuild department budgets as cities continued to 
recover from the 2008 Great Recession; the coronavirus pandemic will likely 
continue this trend.84 Expenditures need to be broken into two categories: spending 
on operations and capital spending.85 While spending for park maintenance 
increased by approximately three to five percent annually from 2013 to 2018, 
capital spending varied widely (sometimes up to a 23 percent increase) depending 
on the cost and range of improvements made.86 
 
80 See Open Space Conservation, U.S. FOREST SERV., https://www.fs.usda.gov/science-
technology/open-space-conservation (last visited Jan. 24, 2020).  
81 See Curtis Johnson, Transportation Systems: Market Choices and Fair Prices—Five Years of 
Twin Cities Research in REMAKING AMERICAN COMMUNITIES, supra note 11, at 159. 
82 See PUGET SOUND REG’L COUNCIL, supra note 6, at 59. 
83 See LARRY SANDLER, BEN JUAREZ & ROB HENKEN, DELAY OF GAME: AN ANALYSIS OF REPAIR 
AND REPLACEMENT NEEDS FOR MILWAUKEE COUNTY’S PARKS, RECREATIONAL FACILITIES, AND 
CULTURAL INSTITUTIONS, WIS. POLICY FORUM 39 (Sept. 2018), https://wispolicyforum.org/wp-
content/uploads/2018/09/DelayOfGame_Full.pdf. 
84 See THE TRUST FOR PUB. LAND, supra note 58, at 5.   
85 See id.   
86 See id.   
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Municipalities rely primarily on real property taxation as a revenue 
source.87 Thus, cities and towns desire to increase their real property tax base 
through rising fair market value assessments of land within their jurisdictions. 
Encouraging development provides the means to accomplish this goal. Thus, 
reliance upon real property taxation causes municipalities to be pro-development at 
the expense of green space. Of course, at some point, the loss of open space and its 
attendant effects will cause property values to decline due to the absence of the 
benefits open space provides, but this point may be hard to decipher.88   
Indeed, some cities have turned parks into revenue producing assets by 
either selling park land or leasing it. The removal of park land has continued as an 
unfortunate trend.89 In September 2019, under a three-year use agreement, the 
Wichita, Kansas Park Board turned over 765 square feet of a one-acre park to the 
owner of a building east of the park for use as restaurant patio space.90 Facing large 
budget shortfalls, voters in Corpus Christi, Texas approved the sale of 17 parks with 
the commitment that the proceeds of sale would be used for park improvements.91  
The municipal sale of its assets to balance budgets or stave off bankruptcy 
may have several unanticipated consequences. Chicago’s 2008 long-term lease (75 
years) of 36,000 parking meters to a private company to generate $1.157 billion in 
2008 now restricts the City’s ability to manage its streets by requiring the City to 
maintain costly on-street parking spaces in central areas.92 As parking demands 
decline due to the growth of ride-sharing and autonomous vehicles and the 
expanding demand for public transit and bikeways, Chicago is stuck until 2083 with 
 
87 See DANIEL R. MANDELKER, JUDITH WELCH WEGNER, JANICE C. GRIFFITH, KENNETH BOND & 
CHRISTOPHER J. TYSON, STATE AND LOCAL GOVERNMENT IN A FEDERAL SYSTEM 251-52 (8th ed. 
2014).  
88 See William W. Buzbee, Urban Sprawl, Federalism, and the Problem of Institutional 
Complexity, 68 FORDHAM L. REV. 57, 127 (1999). 
89 See THE TRUST FOR PUB. LAND, supra note 58, at 11.   
90 See Nadya Faulx, Park Board OKs Use of Naftzger Park Land for Restaurant Seating, KMUW 
WICHITA 89.1 (Sept. 26, 2019), https://www.kmuw.org/post/park-board-oks-use-naftzger-park-
land-restaurant-seating. 
91 See Julie Garcia, Corpus Christi to Sell 3 More City Parks, with Money Going Back to Parks 
Department, USA TODAY CALLER TIMES (Mar. 29, 2018), 
https://www.caller.com/story/news/local/2018/03/29/corpus-christi-sell-3-more-city-parks-money-
going-back-parks-department/461986002/. 
92 See MANDELKER ET AL., supra note 87, at 175; Samuel Kling, That Parking Meter Deal Is Still 
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the maintenance of these parking spaces; should the City discard them, it must pay 
the vendor for the revenue lost from their removal.93 Further, it turns out that 
Chicago made a bad bargain: the private investors are expected “to recoup their 
entire $1.16 billion investment by 2021 with 62 years to go in the lease.”94  
Although park land may not be revenue producing in the same sense as 
parking meters, the sale of state or municipal park land likewise could have 
unforeseen results. The acquisition of new park land in future years to replace that 
lost or alienated will likely cost more than the price of that sold due to market supply 
and demand factors. Such acquisition may also be difficult because it requires 
negotiation and coordination with numerous landowners, or, alternatively, lengthy 
condemnation proceedings in the event that agreement with landowners to sell their 
property cannot be reached.95 Given the effects of climate change and the need for 
ecosystem resiliency, an imperative exists for governmental bodies to increase the 
supply of open green space. A large share of cities in the United States have been 
found to have too little open space.96 Thus, every public sale of open space should 
be viewed with great scrutiny. It has been argued that revenues received in the form 
of up-front cash payments from privatization contracts for the sale of public assets 
should be placed in an escrow fund to provide income equal to the loss of the 
revenue-producing asset.97 
C. RESTRICTIVE SPATIAL PLANNING  
Zoning and building codes have an impact on the availability and cost of 
green space. Many specific land use provisions dictate the amount of green space 
 
93 See MANDELKER ET AL., supra note 87, at 175; Kling, supra note 92. Chicago paid the Chicago 
Parking Meters LLC $20 million in 2018 for lost revenue when parking meters were temporarily 
taken out of service. See Chris Lentino, Chicago to Pay 420 Million to Parking Meter Company in 
2018, ILL. POLICY (Nov. 2, 2017), https://www.illinoispolicy.org/chicago-to-pay-20-million-to-
parking-meter-company-in-2018/ [https://perma.cc/5N3T-53M8]. 
94 Fran Spielman, Parking Meter Deal Keeps Getting Worse for City as Meter Revenues Rise, CHI. 
SUN TIMES (May 14, 2018), https://chicago.suntimes.com/2018/5/14/18348206/parking-meter-
deal-keeps-getting-worse-for-city-as-meter-revenues-rise [https://perma.cc/YC6S-RVMR]. 
95 See Gabrielle Markeson, A Tale of Two Greenways: A Comparative Study of Greenway 
Projects, 34 FORDHAM URB. L.J. 1489, 1499 (2007). 
96 See OECD, SPINE: SPATIAL PLANNING INSTRUMENTS AND THE ENVIRONMENT 11 (Feb. 2019), 
http://www.oecd.org/environment/tools-evaluation/brochure-spatial-planning-instruments-and-
the-environment.pdf [https://perma.cc/4FGK-LBRM]. 
97 See Julie A. Roin, Privatization and the Sale of Tax Revenues, 95 MINN. L. REV. 1965, 2028-
2033 (2011). 
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that must be retained in connection with development of the built environment.98 
Commonly, ordinances require the installation of grey infrastructure—parking 
spaces, roads, sidewalks, storm water detention facilities—that remove the natural 
landscape and any trees that interfere with the construction of such infrastructure.99 
Our Euclidean form of zoning, mandating certain types of uses in zoned districts, 
thwarts mixed-use developments and more compact clustering with space set aside 
for common green space use. Zoning restrictions can also encourage sprawl by 
putting in place low-density requirements through such techniques as large-lot 
zoning. 
D. FAILURE TO INSTITUTIONALIZE OPEN SPACE CONSERVATION 
Open space conservation suffers from complexity: it covers a range of 
multipurpose functions, and it does not fall into one area of the law. Methodologies 
for the protection of open space cover a wide array of subjects and may be studied 
in a number of different contexts that may or may not relate to each other. What 
areas of the law cover open space conservation? A list might include State and 
Local Government Law, Environmental Law, Natural Resources Law, Climate 
Change Law, Water Law, Energy Law, or even Health Law. In each of these legal 
areas, other core subject areas play a dominant role leaving open space as a 
secondary topic of interest.   
While many local governments have institutionalized park services by 
creating a specific department to handle the acquisition and maintenance of parks 
and recreational facilities, the preservation of green space has not reached this 
measure of institutional importance. Take a look at local governments’ websites. 
You will find City departments that relate to distinct service areas such as parks, 
health resources, roads, water supply, sewers, police and fire protection, and 
libraries. Rarely will you find a separate listing for green or open space 
preservation.100 Often open space conservation is designated as a part of the Parks 
 
98 See Jonathan Rosenbloom, Fifty Shades of Grey Infrastructure: Land Use and the Failure to 
Create Resilient Cities, 93 WASH. L. REV. 317, 350 (2018). 
99 See id. 
100 Green space protection may be addressed by such departments as a Department of 
Environment.  See, Environment, CITY OF BOS., https://www.boston.gov/departments/environment 
(last visited June 3, 2020). 
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and Recreation Department.101  Recent trends also show cities treating open and 
green spaces as part of sustainability commitments.102  
Municipalities generally fail to treat the preservation of open space and a 
park system as an integrated city service. Instead, protected areas of natural 
vegetation usually receive treatment as an adjunct rather than as an essential part of 
municipal services. The City of Atlanta has not established a department dedicated 
to open space uses, but is has created a Tree Conservation Commission “to assist 
in the protection, maintenance, and regeneration of the trees and other forest 
resources of Atlanta.”103 The website for the Atlanta BeltLine on January 30, 2020 
listed the creation of 1300 acres of new green space and 33 miles of multiuse urban 
trails as among the project’s goals, but these attractive features were not given 
singular attention; instead, green space shared a position with the BeltLine’s other 
important features: 30,000 permanent jobs, $10 billion in economic development, 
5,600 units of affordable workforce housing, and 22-miles of pedestrian-friendly 
rail transit.104 
E. LACK OF INSTITUTIONAL STRUCTURES DESIGNED TO ADDRESS SPRAWL 
AND CREATE GREEN INFRASTRUCTURE 
 
Urban sprawl, arising from a confluence of private and public decisions, 
involves flight from central cities to suburbs and the urban periphery, creating 
 
101 See e.g., LOUISVILLE-JEFFERSON CTY. METRO GOV’T, PARKS AND OPEN SPACE MASTER PLAN 
2-4 (July 1995), 
https://louisvilleky.gov/sites/default/files/parks/pdfs/parksandopenspacemasterplan.pdf 
[https://perma.cc/3DNL-EW9K] (including open space protection as part of park planning); Parks 
& Recreation, CITY OF WORCESTER, MASS., http://www.worcesterma.gov/parks 
[https://perma.cc/7S36-SANV] (last visited June 5, 2020). 
102 See Planning and Development, Open Space and Sustainability Plans, CITY OF CHI., 
https://www.chicago.gov/city/en/depts/dcd/provdrs/planning_and_policydivision/svcs/open-space-
and-sustainability-plans.html [https://perma.cc/2MM6-UL64] (last visited Jan. 30, 2020); Green 
Worcester Plan, CITY OF WORCESTER, MASS., http://www.worcesterma.gov/finance/energy-asset-
management/green-worcester [https://perma.cc/YC2P-QC3N] (last visited Jan. 30, 2020) 
(advocating the development of a comprehensive green plan to address sustainability).  




0Police%20or%20Corrections%20Departments (last visited June 5, 2020). 
104 See Whenever You Want to Go, Atlanta Beltline Takes You There, ATLANTA BELTLINE, 
https://beltline.org/the-project/project-goals/ (last visited Jan. 30, 2020). 
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harmful externalities over entire metropolitan areas.105 The construction of 
highways and mass transit systems since World War II have facilitated the growth 
of lower-density development outside of urban areas, resulting in the destruction of 
green space.106 Due to the political fragmentation of metropolitan areas into 
numerous local political subdivisions, no one governmental body possesses 
jurisdiction to address sprawl over an urban area as a whole.107 This territorial 
fragmentation also impedes linking green spaces together across jurisdictional lines 
to achieve the preservation of large, contiguous, undisturbed land areas and to 
reduce biodiversity loss.108   
The absence of a legal framework to address open space preservation and 
sprawl-type issues on a metropolitan or regional basis severely hinders the 
implementation of policies that would promote the preservation and acquisition of 
open space infrastructure on a large scale. Metropolitan governments do not exist 
in the United States except in Portland, Oregon and the Twin Cities in Minnesota. 
Sprawl and its effect on green space arises out of cross-jurisdictional, regional 
dynamics, but no political institutions have been created to address the effects of 
urbanization holistically.109 A mismatch exists between regionally based sprawl 
and the vesting of power in local governments to make land use decisions.110 Thus, 
the protection or non-protection of open and green spaces is housed in local 
governments that do not possess the power to address sprawl, a principal cause of 
the loss of open space.111 
In many instances, states have created public authorities to handle issues that 
require regional cooperation across local boundary lines. Public authorities, which 
perform both public and private-type functions, have been created by state 
legislatures to construct and manage many kinds of infrastructure, including 
airports, highways, mass transit systems, water supply, storm water runoff, and 
solid waste removal. Such authorities usually do not possess the power to tax and 
depend upon the generation of revenues from the facilities they finance or grants to 
 
105 See David C. Soule, The Cost of Sprawl, in REMAKING AMERICAN COMMUNITIES, supra note 
11, at 260-66. 
106 See Buzbee, supra note 88, at 57, 59, 64. 
107 See MANDELKER ET AL., supra note 87, at 144. 
108 See Buzbee, supra note 88, at 77. 
109 See id. at 91. 
110 See id. 
111 See id. at 95. 
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accomplish project and service delivery.112 Because the use of green infrastructure 
does not generate chargeable services, it does not constitute the type of benefit for 
which the creation of a public authority generally would be feasible. States may 
authorize, however, the creation of special districts, operational in defined territory, 
to acquire and manage open space and parks.  Such districts may be empowered to 
finance their activities through taxation or fees.113  
 The protection of open space has not risen to enough importance in the 
minds of decision makers to elevate its functionality to that of a distinct state 
administrative office. The populace does not readily see the effects of the loss of 
open space whereas a poorly run transit service will be obvious immediately to 
those commuting on it. Again, the multifaceted nature of green infrastructure, 
relating to clean water supply, storm water retention, flood protection, and space 
for recreation, causes its dispersion under different state agencies and departments, 
with the absence of one institution bearing responsibility for its protection.  
At the municipal level, the maintenance of green space often falls under the 
jurisdiction of a parks and recreation department with an emphasis more often 
placed upon the availability and maintenance of open space for recreational and 
playground services.114 A few jurisdictions are now transitioning from the parks 
and recreation model, commencing in the 1930s, to an institutional structure that 
views open space as a category in itself providing a number of benefits. Salt Lake 
City, Utah lists “Parks & Public Lands” as a department/office on its website, and 
this division is further subdivided into such areas as “Parks Maintenance, Trails & 
Natural Lands, and Urban Forestry.”115 The City is actively managing an open 
space preservation program.116 The City of Minneapolis includes a section on 
 
112 See MANDELKER ET AL., supra note 87, at 65. 
113 See, e.g., CAL. PUB. RES. CODE §§ 5541, 5545 (West 2020). 
114 See, e.g., Parks and Recreation, CITY OF BOS., https://www.boston.gov/departments/parks-and-
recreation (last visited Apr. 25, 2020); Denver Parks and Recreation, CITY & CTY. OF DENVER, 
https://www.denvergov.org/content/denvergov/en/denver-parks-and-recreation.html (last visited 
Apr. 25, 2020); Houston Parks and Recreation Department, CITY OF HOUS.,TEX., 
https://www.houstontx.gov/parks/index.html (last visited April 25, 2020); Philadelphia Parks and 
Recreation, CITY OF PHILA., https://www.phila.gov/departments/philadelphia-parks-recreation/ 
(last visited Apr. 25, 2020); Portland Parks and Recreation, THE CITY OF PORTLAND, OR., 
https://www.portlandoregon.gov/parks/38281 (last visited Apr. 25, 2020). 
115 See Salt Lake City Public Lands, SLC.GOV, https://www.slc.gov/parks/ (last visited Apr. 25, 
2020). 
116 See Salt Lake City Completes Purchase of 305 Acres of Open Lands Near City Creek Canyon, 
Closing out 12-Year Open Space Bond, SLC.GOV, https://www.slc.gov/blog/2016/07/28/salt-lake-
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“Parks and Open Space” in its Minneapolis 2040 plan that establishes a policy to 
include open spaces and plazas that are not official parks as part of new 
development.117 Likewise, the Parks and Recreation Department of the City of 
Worcester, Massachusetts views its land stewardship system as “City Parks and 
Open Space”, titling its 2020 plan as “Open Space and Recreation Plan – 2020.”118 
The creation of municipal “open space and recreation plans” were spearheaded and 
incentivized by the Commonwealth of Massachusetts.119 
Further evidence exists at both the municipal and state levels of governance that 
open space is becoming a recognized category of land that needs special treatment 
aside from parks and other facilities reserved for recreational uses. The 
Massachusetts Bureau of Geographic Information maintains a statewide database 
of spatial information that classifies open space into the following categories: 
conservation land, recreation land, town forests, parkways (green buffers along 
roads), agricultural land, aquifer protection land, watershed protection land, 
cemeteries, and forest land.120 The data is referenced as comprising “Protected and 
Recreational OpenSpace.”121 The Minneapolis Park and Recreation Board oversees 
a 6,817-acre urban park system.122 It has organized its service delivery group into 
an Environmental Stewardship Division and a Recreational Services Division with 
a central Planning Services Division.123 Its Environmental Stewardship Division 
provides expertise for the maintenance of the entire park system, including natural 
 
city-completes-purchase-of-305-acres-of-open-lands-near-city-creek-canyon-closing-out-12-year-
open-space-bond/ (last visited Apr. 25, 2020). 
117 See Open Spaces in New Development: Create New Open Spaces and Plazas in Conjunction 
with New Development, MINNEAPOLIS 2040, https://minneapolis2040.com/topics/parks-and-open-
space/ [https://perma.cc/5JTZ-CY5Y] (last visited Apr. 25, 2020). 
118 Parks and Recreation, THE CITY OF WORCESTER, MASS., supra note 101.  
119 See generally COMMONWEALTH OF MASS., OPEN SPACE AND RECREATION PLAN 
REQUIREMENTS (Mar. 2008), 
https://www.wenhamma.gov/MA%20Open%20Space%20and%20Recreation%20Plan%20Requir
ements.pdf. 
120 See MassGIS Data: Protected and Recreational OpenSpace, MASSDOCS PILOT, 
https://docs.digital.mass.gov/dataset/massgis-data-protected-and-recreational-openspace (last 
updated Feb. 5, 2020). 
121 See id. 
122 See About Us, MINNEAPOLIS PARK & RECREATION BD., 
https://www.minneapolisparks.org/about_us/ (last visited Apr. 28, 2020). 
123 See Leadership and Structure, MINNEAPOLIS PARK & RECREATION BD., 
https://www.minneapolisparks.org/about_us/leadership_and_structure/ (last visited Apr. 28, 
2020). 
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areas, water resources, and forests whereas its Recreation Services Division focuses 
solely on recreational, cultural, and educational opportunities, such as golf courses, 
aquatic facilities, and beaches.124  
Treating open space, greenways, and parks as a form of public works to fall 
under the jurisdiction of a municipality’s public works department constitutes 
another model that may further the preservation of open space. In Indianapolis, 
under the jurisdiction of a consolidated city-county form of government known as 
Unigov, the Department of Public Works has been granted responsibility for “park 
design, construction and maintenance as well as land stewardship for the City.”125 
In addition to transportation and street infrastructure projects, the Department of 
Public Works oversees ecological infrastructure, including land stewardship, the 
disposal of solid waste, storm water management, urban forestry, and water 
pollution.126 The Office of Land Stewardship, within the Department of Public 
Works, manages 1,700 acres of natural areas, including greenways, which filter 
storm water runoff, provide wildlife habitat, improve air quality, and facilitate 
passive recreation opportunities.127 A separate Indy Parks and Recreation 
Department provides parks, trails, green spaces, and recreational opportunities for 
residents and visitors.128 
III. OPEN SPACE PRESERVATION TRENDS BETWEEN 2010 AND 2020 
This part of the article addresses new directions and movements that have 
occurred over the last decade to protect open space. The acquisition of open space 
alone does not constitute a sufficient governmental response to the depletion of 
green space; rather, demand now exists for access to this natural resource and its 
connectivity to other preserved open spaces so as to create greenways and trails that 
can serve recreational, transit, and wildlife habitat preservation needs. Where open 
space has been lost, its restoration and preservation now receive serious 
consideration. In Chicago, New York City, and Atlanta, space taken away by 
industrialization and grey infrastructure has been converted to green recreational 
 
124 See id. 
125 Indy Greenways Master Plan 2013 2023, Public Invited to View, Provide Input on Indy’s 
Future Greenways System, WORDPRESS.COM BLOG (Aug. 12, 2013), 
https://indygreenwaysmasterplan.wordpress.com/. 
126 See Department of Public Works, Services and Information, INDY.GOV, 
https://indygreenwaysmasterplan.wordpress.com/ (last visited Apr. 28, 2020). 
127 See id.  
128 See How We Serve You, INDY PARKS AND RECREATION, INDY.GOV 
https://www.indy.gov/agency/department-of-parks-and-recreation (last visited Apr. 28, 2020). 
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trails that brings people closer to the natural landscape. At the present, 
neighborhoods express strong concern over inequities in the availability of green 
space and its capacity to add value to surrounding property, thereby fueling 
gentrification. Urban agriculture and gardening have reached the status of 
mainstream urban necessities. Greater emphasis has also been placed upon 
educating the public, and children, in particular, on the importance of 
environmental protection. Projects and activities are devised to involve the public 
in specific green space projects and activities. 
A. GREEN SPACE CONNECTIVITY AND ACCESS 
The necessity for a coordinated approach to the preservation of green space 
respecting natural ecosystems across municipal boundary lines has reached greater 
awareness in the last decade. Frederick Law Olmsted, who promoted the creation 
of green infrastructure in the nineteenth century, demonstrated the importance of 
an interconnected network of parks in his design of the seven-mile Emerald 
Necklace in Boston that links the Boston Common to Franklin Park, in the City’s 
Dorchester area.129 Olmsted viewed a park as having a greater influence upon a 
city’s progress in its general structure than other public works.130 Understanding 
the limitations of a single park, Olmsted called for the integration of natural lands 
to tie a city’s fabric together, resulting in a comprehensive network of parks, 
parkways, roads, and public spaces.131   
Over the last decade states, municipalities, and non-profit groups have made 
significant progress in the creation of greenways, which have been defined as:  
a corridor of open space that (1) may protect natural resources, 
preserve scenic landscapes and historical resources or offer 
opportunities for recreation or nonmotorized transportation, (2) may 
connect existing protected areas and provide access to the outdoors, 
(3) may be located along a defining natural feature, such as a 
waterway, along a man-made corridor, including an unused right-
 
129 See Theodore S. Eisenman, Frederick Law Olmsted, Green Infrastructure, and the Evolving 
City, 12 J. PLAN. HIST. 287, 292, 295 (2013), 
http://la570.willsull.net/ewExternalFiles/Journal%20of%20Planning%20History-2013-Eisenman-
287-311.pdf. 
130 See id. at 295. 
131 See id. at 295-97. Olmsted convinced Buffalo, New York decision makers to focus on the 
creation of an interconnected system of green spaces rather than one large park. See id. at 297. 
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of-way, traditional trail routes or historic barge canals or (4) may be 
a greenspace along a highway or around a village.132 
Unlike parks, which generally focus primarily on recreational purposes, greenway 
corridors achieve all of the benefits of open space preservation, including environmental 
protection. Green space infrastructure for sustainable cities should be built with an 
emphasis on physical and functional connectivity.133 Green infrastructure strategically 
planned through a multi-scaled approach makes available recreational space, trails for 
transit alternatives, impervious coverage leading to better water quality and less storm 
water maintenance, floodplain protection, biodiversity, and wildlife habitat.134 Creating 
greenway infrastructure also responds to concerns about the loss of open space due to rapid 
development. Such fears led a neighborhood-based community organization to spur the 
development of a master greenway plan in Chattanooga, Tennessee.135 Similarly, in 
Murfreesboro, Tennessee, a greenway system has been created for recreational uses, but 
“[i]t also serves as a conservation corridor to preserve precious natural and cultural 
resources.”136  
Public opinion now views a greenway’s ability to connect neighboring 
communities as a distinct asset.137 A greenway corridor, creating multiple public access 
points, not only enables urban residents to experience nature close by, but it also brings 
people together, especially if its design incorporates informal meeting places.138 The vision 
 
132 CONN. GEN. STAT. § 23-100 (2020).  
133 See Jack Ahern, Green Infrastructure for Cities: The Spatial Dimension, in CITIES OF THE 
FUTURE: TOWARDS INTEGRATED SUSTAINABLE WATER AND LANDSCAPE MANAGEMENT 267, 269 
(Vladimir Novotny & Paul Brown eds., London: IWA Publishing 2007). 
134 See Case Study: Chattanooga, Tennessee, Mountain Creek Greenway Master Plan, TENN. 
DEP’T OF HEALTH, https://www.tn.gov/content/dam/tn/health/documents/healthy-
places/casestudies/3rdTDH_CS_Chattanooga_Greenway_Plan_2017.pdf [https://perma.cc/EH9P-
5V54] (last visited Feb. 1, 2020). 
135 See CHATTANOOGA-HAMILTON CTY. REG’L PLANNING AGENCY, MOUNTAIN CREEK 
COMMUNITY GREENWAY MASTER PLAN 15 (2002), https://chcrpa.org/wp-
content/uploads/2017/12/MtnCreekGreenwayfinal_plan_document.pdf [https://perma.cc/9RD9-
X4EF]. 
136 Greenways and Wetlands, CITY OF MURFREESBORO PARKS & RECREATION, 
https://www.murfreesborotn.gov/185/Greenways-Wetlands [https://perma.cc/SJE9-XMRA] (last 
visited Apr. 28, 2020). 
137 See CHATTANOOGA-HAMILTON CTY. REG’L PLANNING AGENCY, MOUNTAIN CREEK 
COMMUNITY GREENWAY MASTER PLAN 9 (2002), https://chcrpa.org/wp-
content/uploads/2017/12/MtnCreekGreenwayfinal_plan_document.pdf [https://perma.cc/439T-
WG7S]. 
138 See id. 
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that underlies the Atlanta BeltLine development centers on reconnecting “intown 
neighborhoods that were separated by railroad lines and the development of interstate 
highways.”139 One of two guiding principles governing the Tallahassee-Leon County 
Greenways Program states as follows: “[i]ncrease access to and from residential areas, 
commercial centers, and existing parks wherever possible, increasing access for the 
citizens.”140  
Networked open and green spaces frequently require implementation on a regional 
or metropolitan basis because their continuity will overlap municipal boundary lines. 
Greenways serve both rural and urban areas. Open space often disappears more frequently 
in exurban areas as growth pushing out from a city center causes rural communities to lose 
their identity to creeping suburbia. Spurred by increasing intrastate migration from New 
Hampshire’s Seacoast Region north along Route 16, conservation commissioners and 
planning board members of six New Hampshire towns founded the Moose Mountains 
Regional Greenways (MMRG) to help protect 4,800 acres of scenic land from new 
residential and seasonal housing development.141 Applying a regional strategy, MMRG’s 
conservation plan targeted areas deemed the highest natural resource protection priorities 
within the towns.142 An essential component of conservation planning was stated to be 
“incorporation of connectivity among tracts of conserved land to allow wildlife species the 
opportunity to move freely about the regional landscape according to home range 
requirements and/or migration to new habitat needed by growing wildlife population.”143 
The plan also calls for climate change connectivity and linking areas of high ecological 
integrity as well as making provision for long-distance recreational trails.144 To ensure 
 
139 See A Long-Term Vision, Why?, ATLANTA BELTLINE, https://beltline.org/the-project/transit-
section/ (last visited Feb. 1, 2020). 
140 TALLAHASSEE-LEON CTY. PLANNING DEP’T, 2015 UPDATE TALLAHASSEE-LEON COUNTY 
GREENWAYS MASTER PLAN 7 (2015), 
https://www.talgov.com/Uploads/Public/Documents/place/gwmp-2015-update-02.pdf 
[https://perma.cc/GT8C-7J5Q]. The other principle calls for the protection of environmentally 
sensitive lands and the provision of increased open space recreational opportunities. See id. 
141 See MOOSE MOUNTAINS REG’L GREENWAYS, MOOSE MOUNTAIN REGIONAL GREENWAYS 
CONSERVATION ACTION PLAN 7 (July 2017), http://mmrg.info/wp-
content/uploads/2018/04/MMRG-Conservation-Action-Plan_final-report_4.6.2018.pdf 
[https://perma.cc/JM26-KEJH]; Who We Are, MOOSE MOUNTAINS REG’L GREENWAYS, 
http://mmrg.info/who-we-are/ (last visited Feb.1, 2020). 
142 See MOOSE MOUNTAIN REGIONAL GREENWAYS CONSERVATION ACTION PLAN, supra note 141, 
at 11. 
143 Id. at 15. 
144 See id. at 16, 50-56. 
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resiliency from the future impacts of climate change, the plan cautions that the maintenance 
of a network of connected natural land cover is vital.145  
B. GREATER EMPHASIS PLACED ON ENVIRONMENTAL RESTORATION  
Over the last decade cities have paid greater attention to the improvement of 
existing urban infrastructure by making environmental enhancements to it. These 
environmental improvements may take several forms, but their primary focus is to insert 
some natural green space with ecological benefits into the human-made environment. 
Environmental restoration has been described as green infrastructure strategy that rebuilds 
elements of the natural landscape in previously disturbed or fragmented terrains.146 A 
sustainable development concept underlies this strategy as the incorporation of ecological 
functions in the restored green space “provide services that moderate climatic extremes, 
cycle nutrients, detoxify wastes, control pests, maintain biodiversity and purify air and 
water.”147 Because the built environment most likely will expand rather than contract, 
finding areas in which green infrastructure can be infused into the urban fabric serves the 
important function of making cities more sustainable.  
Successful efforts to rebuild landscape elements into the urban environment are not 
a new phenomenon. Frederick Law Olmsted pioneered environmental restoration in the 
nineteenth century. He oversaw the restoration of Boston’s Back Bay salt marshes into 
their original condition through plantings of marsh grasses and other vegetation that 
transformed the area into a storage basin, which provided protection from storm waters.148 
In New York City, an elevated rail line, fully operational in 1934 along Manhattan’s lower 
West Side, parallel to the Hudson River, lost its utility by the 1980s as trucking replaced 
rail use.149 This abandoned 22-block rail track infrastructure, now called the High Line, has 
been converted over the last two decades into “one, contiguous, 1.45-mile-long greenway 
featuring 500+ species of plants and trees.”150 Celebrated for its design ingenuity, the High 
 
145 See id. at 51. 
146 See Ahern, supra note 133, at 274. 
147 Id. at 268. 
148 See Eisenman, supra note 129, at 293. 
149 See History, THE HIGH LINE, https://www.thehighline.org/history/ (last visited Feb. 7, 2020). 
150 Id. The first section of the High Line opened to the public in 2009; section 2 opened in 2012; 
and the third section opened in 2014.  See id. 
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Line has become an exemplary model, recognized throughout the world, for repurposing 
industrial structures into public space.151  
Another successful reuse and revitalization of industrial spaces can be found 
in Brooklyn, New York, where the former Domino Sugar Factory has been 
repurposed into a multiuse public park on the banks of the East River. The factory 
once produced up to 98% of the sugar consumed in the United States, but was 
shuttered in 2004.152 Falling into disrepair, the factory infrastructure was an eyesore 
on the Williamsburg waterfront until purchased by the developer Two Tree in 2012 
for transformation into an 11-acre megaproject.153 The revitalized Domino site 
includes a five-acre waterfront park, which opened in 2018, a 450-foot-long 
elevated walkway, a dog run, a playground, artifacts from the former refinery 
building, and grassy areas for lawn games.154 The park’s addition of sustainable 
greenery along a waterfront and its elevation above a flood plain area put resiliency 
measures into effect. The park is part of a larger development scheme for the 
Domino grounds, which upon completion will include buildings for residential, 
retail, and commercial use.155 
Adding green infrastructure to space previously occupied by industrial era 
rail lines is occurring in other parts of the United States as well as in New York 
City. In Chicago, Illinois, an industrial rail corridor, the Bloomingdale Line, served 
industrial Chicago for close to 100 years before being repurposed to bring open 
public space to an underserved part of the City’s Northwest side.156 Like the history 
 
151 See Michael Cataldi, David Kelley, Hans Kuzmich, Jens Maier-Rothe & Jeannine Tang, 
Residues of a Dream World: The High Line, 2011, 28 THEORY, CULTURE & SOC’Y 358, 360 
(2011), https://journals.sagepub.com/doi/pdf/10.1177/0263276411425834. 
152 See History, DOMINO PARK, https://www.dominopark.com/history (last visited Feb. 8, 2020). 
153 See John Del Signore, Domino Sugar Refinery Sold to Two Trees for $185 Million, Affordable 
Housing Still a Question Mark, GOTHAMIST (Oct. 15, 2012), https://gothamist.com/news/domino-
sugar-refinery-sold-to-two-trees-for-185-million-affordable-housing-still-a-question-mark; Amy 
Plitt, See the Transformation of Williamsburg’s Domino Park, CURBED N.Y. (Jun. 6, 2018), 
https://ny.curbed.com/2018/6/6/17431462/williamsburg-brooklyn-domino-park-JAMES-corner-
field-operations-photos.  
154 See Plitt, supra note 153; Tanay Warekar, Domino Redevelopment’s Massive Waterfront Park 
Will Open in Summer 2018, CURBED N.Y. (Apr. 20, 2017), 
https://ny.curbed.com/2017/4/20/15374292/domino-williamsburg-waterfront-park. 
155 See Valeria Ricciulli, Domino Sugar Factory: A Guide to the Megaproject’s Building, CURBED 
N.Y. (Nov. 11, 2019), https://ny.curbed.com/2019/11/11/20954204/domino-sugar-factory-
redevelopment-williamsburg-brooklyn-buildings. 
156 See The 606, About, History, THE TRUST FOR PUB. LAND, 
https://www.the606.org/about/history/ (last visited Feb. 7, 2020). 
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of the High Line, the impetus for the elevation of these Chicago rail tracks were the 
numerous injuries and deaths caused by treacherous rail crossings at the ground 
level.157 Sturdy concrete embankments created to support the elevated rail line, now 
known as The 606, form a firm foundation for the new public park—at the base 
they are seven feet thick.158 
Another defunct rail corridor has turned into the Atlanta BeltLine, one of 
the largest urban redevelopment projects underway in the United States and the 
world.159 Reusing a 22-mile loop of mostly abandoned historic rail lines, the project 
will ultimately connect 45 Atlanta neighborhoods through a network of multiuse 
trails, parks, and transit, including a new streetcar system.160 The Atlanta BeltLine 
involves the planning of infrastructure on a more massive and multipurpose scale 
than the High Line, the Domino Sugar greenway, or The 606. Although primarily 
focused on economic revitalization that will serve as a catalyst for job creation, the 
project incorporates other significant improvements, including alternative 
transportation routes, the reclamation of brownfield land, affordable housing 
additions, and recreational amenities.161   
The BeltLine’s 2030 Strategic Implementation Plan (SIP) addresses several 
environmental sustainability concerns. The SIP cites the project’s achievement of 
water resource protection through the removal of impervious surfaces that are 
turned into parks or landscaped with native and naturalized plants, thereby 
decreasing storm water runoff through more rain water percolation.162 The SIP also 
highlights other resiliency measures: brownfield remediation in 73 acres; organic 
land care to reduce the need for irrigation; planting of native or naturalized plants; 
grounding of debris on site in lieu of diversion to landfills; and use of alternative 
 
157 See id. 
158 See id. 
159 See ATLANTA BELTLINE, 2030 STRATEGIC IMPLEMENTATION PLAN, FINAL REPORT 16 (Dec. 
2013), https://beltline.org/wp-content/uploads/2019/03/Beltline_Implementation-Plan_web.pdf 
[https://perma.cc/VDA6-SEAK] [hereinafter BELTLINE SIP]. 
160 See id. at 16; History of the Atlanta BeltLine – Piedmont Park, ATLANTA BELTLINE, 
https://beltline.org/2014/02/28/history-on-the-atlanta-beltline-piedmont-park/ (last visited Feb. 9, 
2020). 
161 See BELTLINE SIP, supra note 159, at 16. 
162 See id. at 24. 
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energy sources, such as solar photovoltaic panels, to minimize power 
consumption.163  
The SIP sets forth ambitious land acquisition goals to accomplish its transit, 
trails, and parks objectives.164 It calls for the development of 1,300 acres of new 
green space for development into a “linear greenway with multi-use trails and light-
rail streetcar transit connecting new and existing parks throughout the City.”165 The 
trails are projected to reach 33 miles as public spaces become interconnected.166 
The Atlanta BeltLine also promises 46 miles of improved streetscapes, which the 
SIP describes as “wide sidewalks, lighting, shade trees, seating, and 
wayfinding.”167 While Atlanta BeltLine plans envision green infrastructure as an 
essential selling point for its mega-redevelopment project, this form of public works 
serves more as an accessory that helps to effectuate the BeltLine’s main goals: 
economic development ($10 billion), job creation, and affordable workforce 
housing.168 
C. URBAN GARDENING 
Urban gardening regained momentum in the 2010s.169 Community gardens 
have been defined as shared, semipublic “space where people in the surrounding 
neighborhood share the work and harvest of maintaining a garden space for 
growing fruits, vegetables, flowers or even livestock.”170 Much of urban gardening 
takes place on public land because landowners may be reluctant to permit their land 
 
163 See id. at 24-25. 
164 See id. at 29. 
165 Id. at 18. 
166 See id. 
167 Id. at 18; Project Goal: Streetscapes, ATLANTA BELTLINE, https://beltline.org/the-
project/project-goals/project-goal-streetscapes/ (last visited Feb. 10, 2020). 
168 See ATLANTA BELTLINE, SUPPLEMENT TO THE 2030 STRATEGIC IMPLEMENTATION PLAN, 
INTEGRATED ACTION PLAN FOR ECONOMIC DEVELOPMENT, HOUSING & REAL ESTATE 5, 14 (Dec. 
2015), https://beltline.org/wp-content/uploads/2019/03/IAP-Report-Final.pdf 
[https://perma.cc/RV7R-ZDHA]; The Project, Project Goals, Project Goal: Economic 
Development, ATLANTA BELTLINE, https://beltline.org/the-project/project-goals/project-goal-
economic-development/ (last visited Feb. 10, 2020). 
169 See Jessica Owley & Tonya Lewis, From Vacant Lots to Full Pantries: Urban Agriculture 
Programs and the American City, 91 U. DET. MERCY L. REV. 233, 236 (2014).  
170 Community Gardens: Definition, Benefits, Rules & Best Practices, STUDY.COM, 
https://study.com/academy/lesson/community-gardens-definition-benefits-rules-best-
practices.html (last visited May 31, 2020). 
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to be used for such purpose fearing property damages, tort liability, or minimal 
economic return.171 
 In a 2014 report, the National Gardening Association found that 35 percent 
of all United States households took part in food gardening in 2013.172 The report 
also showed that a wide range of people across different ages and income levels 
participate in urban gardening, including millennials, adults over age 55, 
households with less than $35,000 annual income, and households with annual 
incomes of $75,000 and above.173According to this report, the reasons given for 
food gardening included:  better tasting food, lower food costs, better quality food, 
food safety concerns, and good feelings about being productive outdoors.174 
Urban community gardens originate in a variety of different ways, typically 
through municipal government initiatives. In city neighborhoods marked by 
disinvestment, parcels may become vacant either through abandonment or tax 
foreclosures, thereby providing opportunities for low-cost investment.175 The 
transfer of ownership or possessory rights in such land from a municipality to 
community gardening groups may be accomplished through various arrangements, 
including acquisition, leases, or licenses.176 A city could also use its power of 
eminent domain to make land available for agricultural purposes or establish land 
banks to effectuate this purpose.177 Municipalities have also sold land, often at 
discounted prices, to community land trusts for uses that will benefit the 
 
171 See NAT’L POLICY & LEGAL ANALYSIS NETWORK & CHANGELAB SOLUTIONS, GROUND RULES: 
A LEGAL TOOLKIT FOR COMMUNITY GARDENS 4 (Feb. 2011), 
https://www.changelabsolutions.org/sites/default/files/CommunityGardenToolkit_Final_(CLS_20
120530)_20110207.pdf. 
172 See NAT’L GARDENING ASS’N, SPECIAL REPORT: GARDEN TO TABLE 5 (2014), 
https://garden.org/special/pdf/2014-NGA-Garden-to-Table.pdf.  
172 See id.  
173 See id. at 9-12. 
174 See id. at 15. 
175 See Owley & Lewis, supra note 169, at 244. 
176 See Becky Lundberg Witt, Urban Agriculture and Local Government Law: Promises, Realities, 
and Solutions, 16 U. PA. J. L. & SOC. CHANGE 221, 223-29 (2013). 
177 See Owley & Lewis, supra note 169, at 246, 248-49. 
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community, including urban gardens.178 Connecticut makes funds available to 
cities engaged in renovating their open spaces to produce agricultural products.179  
Treating community gardens as a component of open space infrastructure is 
a relatively recent phenomenon.180 Some local governments have initiated 
programs to make urban gardening and food production a more permanent part of 
its institutional structure. Seattle’s Department of Neighborhoods oversees 89 
community gardens throughout the City that bring neighbors together to plant and 
maintain a piece of open space for the purpose of producing a supply of fresh, 
organic food.181 This P-Patch Program of community gardens has a formal 
agreement with the City’s Parks Department, allowing community gardens to be 
developed and managed on park property.182 Community gardens can also be 
integrated into a municipality’s urban parks system as has been done in Seattle, 
Washington.183  
In the past municipalities often used their police powers to ban or severely 
restrict agricultural activities in urban environments, but the trend has now shifted 
to authorize urban agricultural activities as a permitted land use.184 Seattle, 
Washington, for example, has adopted an ordinance that permits up to 4,000 square 
feet of planting area to be used outright as an urban farm without additional permits, 
 
178 See ZOË ACKERMAN, NICOLE HUANG, ALICE MAGGIO & DAVID MORGAN, URBAN FARMING 
INST., TUFTS UNIV. GRADUATE SCH. OF ARTS & SCIS.: URBAN & ENVTL. POLICY & PLANNING, 
SOIL IN THE CITY: URBAN FARMING ON COMMUNITY LAND TRUSTS 46 (2018), 
https://centerforneweconomics.org/wp-content/uploads/2018/06/Soil-in-the-City-Urban-Farming-
on-Community-Land-Trusts-2018.pdf. 
179 See DEP’T OF ENERGY & ENVTL. PROT., CONNECTICUT STATE OPEN SPACE 2018 ANNUAL 
REPORT 7 (2018), https://portal.ct.gov/-/media/DEEP/open_space/Annual-
Reports/2018AnnualReportpdf.pdf?la=en [https://perma.cc/GQ9Y-D5FL]. 
180 See Jeffrey Hou & David Grohmann, Integrating Community Gardens into Urban Parks: 
Lesson in Planning, Design and Partnership from Seattle, 33 URB. FORESTY & URB. GREENING 
46, 47 (2018). 
181 See About the P-Patch Program, SEATTLE DEP’T OF NEIGHBORHOODS, SEATTLE.GOV, 
https://www.seattle.gov/neighborhoods/programs-and-services/p-patch-community-
gardening/about-the-p-patch-program (last visited Feb. 15, 2020). 
182 See Hou & Grohmann, supra note 180, at 49. 
183 See id. at 46, 47.  
184 See Stephanie A. Maloney, Putting Paradise in the Parking Lot: Using Zoning to Promote 
Urban Agriculture, 88 NOTRE DAME L. REV. 2551, 2573-78 (2013); Becky Lundberg Witt, Urban 
Agriculture and Local Government Law: Promises, Realities, and Solutions, 16 U. PA. J. L. & 
SOC. CHANGE 221, 222 (2013).  
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city registrations, or fees.185 States may also further incentivize urban agriculture 
by providing tax exemption, tax abatement, or lowered tax assessments for urban 
agriculture land use. California’s Urban Agriculture Incentive Zones Act, AB-551, 
creates a framework for cities and counties to create urban agriculture incentive 
zones within their boundaries for small-scale agricultural use.186 Once landowners 
agree to restrict their property to small-scale agricultural crops and animal 
husbandry, they are entitled to have the property assessed as irrigated cropland, 
potentially resulting in lowered property tax assessments and lower taxes.187 As of 
2017, nine localities had established urban agriculture incentive zones or were in 
the process of doing so.188 
D. ENVIRONMENTAL GENTRIFICATION CONCERNS 
Environmental improvement activities that create more viable open and 
green spaces can lead to gentrification, a process in which higher-income groups 
move into a neighborhood as it becomes more attractive due to additional or 
improved green space.189 This rising neighborhood desirability then leads to higher 
property values and rental prices, making the area unaffordable to existing residents 
who are involuntary removed and forced to relocate to another area.190 Other 
factors, such as the limited quantity of urban land, supply and demand principles, 
 
185 See Seattle, Wash., Ordinance 123378 (Aug. 16, 2010), 
http://clerk.ci.seattle.wa.us/search/results?s1=&s3=&s4=+123378+&s2=&s5=&Sect4=AND&l=2
0&Sect2=THESON&Sect3=PLURON&Sect5=CBORY&Sect6=HITOFF&d=ORDF&p=1&u=%
2F%7Epublic%2Fcbory.htm&r=1&f=G; Witt, supra note 184, at 229. 
186 See AB-551, 2013 Legis. Bill Hist. (Cal. 2013), 
http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140AB551.  The term, 
“urban agricultural incentive zone,” is defined as “an area within a county or a city and county that 
is comprised of individual properties designated as urban agricultural preserves by the county or 
the city and county for farming purposes.”  CAL. GOV’T CODE § 51040.3(b).  
187 See UNIV. OF CAL., DIV. OF AGRIC. & NAT. RES., COOP. EXTENSION, GUIDE TO IMPLEMENTING 
THE URBAN AGRICULTURAL INCENTIVE ZONES ACT 1, 3 (2013), 
https://ucanr.edu/sites/UrbanAg/files/190763.pdf. 
188 See Eli Zigas, Urban Agriculture Incentive Zones: Four Years In, SPUR (May 1, 2017), 
https://www.spur.org/news/2017-05-01/urban-agriculture-incentive-zones-four-years. 
189 See Christine Haaland & Cecil Konijnendijk van den Bosch, Challenges and Strategies for 
Urban Green-space Planning in Cities Undergoing Densification: A Review, 14 URB. FORESTY & 
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or changing preferences for city amenities, also cause gentrification. Environmental 
gentrification, a term used to refer to gentrification caused by the large-scale reuse, 
cleanup, or redevelopment of underutilized, contaminated, or vacant property, can 
trigger negative impacts—reduced housing affordability, displacement, or loss of 
community when the incoming people and existing residents become divided by 
social class, race, or ethnicity.191   
Historically, clashes have occurred between affordable housing and green 
space advocates over whether certain parcels of land should be developed for 
housing or repurposed for park or green space use.192 Both affordable housing and 
green space constitute essential ingredients for the health and welfare of urban 
dwellers. Green space improvements in urban areas marked by poverty should not 
be forgotten because they serve “two important goals—a healthier environment and 
a more stable, prosperous, and healthy citizenry.”193 Adding green space improves 
health outcomes through the restoration of the natural environment, natural 
resource protection, additional recreational space, and air quality improvement.  
Steps need to be taken to ensure that green space becomes part of the 
infrastructure in all parts of a municipality. Scholars have acknowledged the uneven 
distribution of green space within municipalities; frequently, residents with a lower 
socio-economic status occupy areas with a low percentage of green 
infrastructure.194 Sometimes this unequal green space distribution occurs because 
the central parts of a city, often housing the disadvantaged, have been overbuilt 
without consideration of green space benefits, whereas more peripheral areas with 
less density still retain some green space elements.195 Environmental justice 
requires that lower-income neighborhoods be served by the same quantity and 
quality of green space that higher-income residential neighborhoods demand. This 
reality can best be met by adequate planning and implementation methods that 
prioritize green space infrastructure in the way that gray infrastructure receives 
treatment as a necessary element of a city’s infrastructure. Just as streets have to be 
 
191 See id. at 806-08. 
192 See Dan Reed, Some Silver Springs Residents Want a Park Instead of Affordable Housing, 
GREATER GREATER WASH. (Oct. 5, 2016), https://ggwash.org/view/43075/some-silver-spring-
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193 Alexandra Dapolito Dunn, Siting Green Infrastructure: Legal and Policy Solutions to Alleviate 
Urban Poverty and Promote Healthy Communities, 37 B.C. ENVTL. AFF. L. REV. 41, 44 (2010). 
194 See Haaland & Konijnendijk van den Bosch, supra note 189, at 764. 
195 See id. 
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built for an entire city, so should green infrastructure be infused in the city’s public 
ways and places.  
The impact of the Great Recession undoubtedly caused a number of cities 
in the United States to prioritize economic development. Municipalities’ 
dependence upon real property taxation inevitably leads to efforts to generate 
higher property values as taxes are levied on the basis of assessed property values. 
Projects like New York City’s High Line or Atlanta’s BeltLine demonstrate how 
the revitalization of underutilized property and abandoned infrastructure not only 
transforms the land repurposed, but also acts as a catalyst for the real estate 
development of surrounding properties now made more valuable by the addition of 
nearby recreational and green space.196 The High Line or Atlanta BeltLine, which 
involve the redevelopment of a considerable portion of land, have been found to 
spur greater gentrification than smaller-scale green space activities.197  
The Atlanta BeltLine project anticipated the need for more affordable 
housing and a commitment was made to provide “more than 259 affordable housing 
units made up of 86 owner-occupied units and 173 rentals.”198 Fifteen percent of 
the total net bond proceeds to fund the project have been capitalized in a trust fund 
for affordable housing.199 These funds can be used to provide financial support to 
both prospective home buyers and developers for the construction of affordable 
housing; further mechanisms include proactive land acquisition for the construction 
of affordable housing and the transfer of development rights to incentivize the 
incorporation of affordable housing units in developments.200 One may argue 
whether these measures meet social equity concerns, but most would agree that 
affordable housing issues have escalated in the last few years. Clearly, future 
projects of the Atlanta BeltLine scale should address the effect of the project on 
existing residents as well as plan for the provision of new affordable housing.201  
 
196 See Dan Immergluck & Tharunya Balan, Sustainable for Whom? Green Urban Development, 
Environmental Gentrification, and the Atlanta Beltline, 39 URB. GEOGRAPHY 546, 548 (2017), 
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So-called green pioneer cities, which have successfully turned underutilized 
or surplus land into green infrastructure, have sought community input into their 
focused planning processes.202 The Atlanta BeltLine seeks to provide community 
members with information about its activities and to gather input on various topics 
as it plans for its future.203 While theorists value a collaborative planning process 
in pursuit of the common good among multiple public and private stakeholders 
prior to the implementation of a large-scale redevelopment project, it should be 
acknowledged that planning involves the exercise of power, and planners may be 
more attuned to the views of the political-economic hegemony than those of the 
persons living in the areas undergoing redevelopment and gentrification.204 In a 
gentrifying neighborhood, the needs of the incoming residents with greater 
economic wealth may not match with those of long-term, lower-income and mostly 
racial minority residents.205 Thus, a truly democratic planning process with citizen 
empowerment should involve a clash of ideas that will mobilize the dissenters to 
formulate alternative proposals to the otherwise market-driven, economic 
development goals of state and local agencies engaged in redevelopment projects 
that involve the creation of green space infrastructure.206 
E. EDUCATIONAL EFFORTS TO GALVANIZE ENVIRONMENTAL 
PRESERVATION 
The term “green infrastructure” does not resonate among large sectors of 
the population. Many residents have only a rudimentary understanding of the effect 
of impervious surfaces upon water quality, storm water runoff, drainage, and 
flooding of the built environment. Until the citizenry understands the benefits of 
green space infrastructure, the political will to finance and preserve this important 
resource will be lacking. Accordingly, open space advocates now include 
educational efforts and engagement with the community as an important part of 
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their mission. Outreach, for example, constituted 25 percent of the Southeast Land 
Trust of New Hampshire’s annual budget in 2018.207 
Greenway systems provide educational opportunities for both children and 
adults to learn more about history, culture, geography, and ecology while in contact 
with nature.208 Greenways that provide stopping points for people to explore places 
can serve an educational function through signage that informs viewers on such 
subjects as environmentally conscious behavior, ecological systems, wildlife 
habitat, or the effect of the greenway on carbon dioxide emissions.209 The Swift 
Creek Greenway in Cary, North Carolina offers recycling lessons as it is built 
completely from recycled products, the nation’s first greenway to do so.210 A spur 
from the Murfreesboro, Tennessee Stones River Greenway System connects the 
greenway to the historical, Civil War Stones River battlefield sites.211 While these 
examples illustrate a greenway’s ability to fulfill diverse educational objectives, 
one should never lose sight of its other goals to connect people with nature in an 
urban setting and to help them achieve ecological literacy—that is “the capacity to 
understand the ecosystems that support life on earth and to possess the skills to be 
environmental stewards.”212  
IV. GOVERNMENTAL BODIES AND INSTITUTIONS THAT PROTECT OPEN SPACE  
A. LOCAL GOVERNMENTS 
Open space preservation is inherently local in nature as it involves the use 
of land located within the geographical boundary lines of the smallest governmental 
body having jurisdiction over it, typically a municipality, or a county or township 
for land situated in an unincorporated area. Local government residents most likely 
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have the strongest and most vested interest in a particular green space because they 
will be primarily benefitted by its proximity to them. Their nexus to the land also 
gives them the best position from which to be knowledgeable about issues relating 
to it.  
Municipalities play a crucial role in making certain that its inhabitants have 
access to open and green space in close vicinity to their residences in order to give 
them space for recreation and an appreciation of the natural environment. Such 
access promotes healthy living, one of the prime benefits of preserved open 
space.213 Cities now routinely create and maintain local parks. The challenge 
remains, however, for comparable institutionalization at the municipal level of open 
space for ecological reasons, including those related to efforts to combat climate 
change.  
B. COUNTIES 
Counties provide services for state purposes at the local level, which include 
such functions as “tax assessment and collection, deed recording, law enforcement, 
jails, courts, highways, public works, welfare and social services, health care and 
Medicaid, and agricultural and economic development.”214 In addition to these 
traditional state services, urban counties may undertake such diverse functions as 
mass transit, airports, planning, land use regulation, and parks and recreational 
facilities.215 Many counties throughout the United States maintain park districts.216 
They have also participated in the development of greenways.217  
Because counties often include land subject to development pressures, they 
can be expected to be cognizant of the need to find the means to protect fast 
disappearing natural resources and open space. Sole reliance upon counties to 
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provide a coordinated, regional open space network, however, often proves difficult 
due to the fact that a metropolitan area frequently encompasses a number of 
different counties. Nonetheless, counties have been instrumental in the last decade 
in promoting the preservation of open space.218 The County of Sacramento, for 
example, has defined five categories of urban open space that serve as the basis for 
its open space vision diagram and are in need of promotion and protection: (1) areas 
for active and passive recreation, which includes parks; (2) trails and parkways that 
serve primarily as corridors for bicyclists and pedestrians; (3) stream and canal 
corridors, which as undeveloped open space along these water bodies can establish 
a buffer zone between the water and development; (4) natural resources, such as 
wetlands, urban forests, and floodplains, which provide ecological functions; and 
(5) public space, such as plazas, fountains, and courtyards, which enable relief from 
urban density.219 To carry out its open space vision, the County has adopted several 
implementation methods, which include: the adoption of ordinances to protect 
specific natural resources; open space acquisition; funding source searches; 
coordination with neighboring jurisdictions and landowners; encouragement for 
cluster development permitting; and density bonuses.220 
C. REGIONAL PUBLIC BODIES 
Protected green infrastructure often serves regional needs extending beyond 
the local governmental jurisdiction in which it is situated. Land preserved to serve 
as a reservoir for drinking water purposes, for example, may benefit a region 
comprising a number of municipalities, such as Massachusetts’s Quabbin Reservoir 
that provides drinking water for 51 communities in the Boston metropolitan area.221 
Thus, open and green space infrastructure building should be examined in both a 
municipal and regional framework. 
General-purpose governments on a metropolitan scale are non-existent in 
the United States except for Portland, Oregon’s Metropolitan Service District 
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(Metro) and the Minnesota Twin Cities’ Metropolitan Council.222 In the absence of 
regional general governance, other regional entities have been created to plan for 
and encourage the preservation of open space albeit in an advisory capacity. 
Regional councils of government and regional planning agencies are well 
established throughout the country, and the states usually authorize them to 
establish advisory regional plans for such purposes as open space protection.223 
Congress has mandated the creation of Metropolitan Planning Organizations, 
known as MPOs, for the receipt of federal transportation funding by the states.224 
Although MPOs primarily address the planning of transportation infrastructure, 
they operate on a metropolitan basis and have been given broadened responsibility 
to address environmental protection, energy conservation, and quality of life 
improvements, each of which may involve open space preservation.225  
The states may also authorize the creation of limited-purpose regional 
districts to undertake specific functions that transcend municipal or county 
boundary lines. Special districts can thus finance and manage open space that fails 
to fit neatly into political jurisdictions. Most special districts perform a single 
function, enabling them to focus singularly on their delegated function unlike 
general-purpose cities and counties. As quasi-public corporations, limited-purpose 
districts further enjoy a certain amount of autonomy from political pressures and 
interference from other governmental bodies. Some experts believe that the 
separation of parks from other municipal services, as may occur in a special district 
context, generates greater support for park activities than would be the case if they 
were under the umbrella of a general-purpose government subject to many 
competing demands.226 California has authorized the creation of regional park and 
open space districts upon petition of 5,000 electors or the adoption of a resolution 
of application by a county or city legislative body.227 Pursuant to this legislation, 
the East Bay Regional Park District operates a system of parks and trails in 
Alameda and Contra Costa counties, east of San Francisco, which comprises 73 
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parks and 1,250 miles of trails over nearly 125,000 acres.228 The District’s activities 
may be financed through taxation.229 
The Puget Sound Regional Council, which also serves as the MPO for the 
four-county Seattle metropolitan area, has developed an impressive Regional Open 
Space and Conservation Plan (Puget Sound Plan or Plan) that could serve as a 
model for other regional planning agencies. Because ecological processes mostly 
occur on a watershed scale, the Puget Sound Plan maps out a regional open space 
network within each of the region’s watershed areas.230 The network was developed 
by weaving together local and county plans and datasets across the region to create 
a coordinated regional vision for open space preservation.231 A unified, regional 
context for open space conservation produces favorable outcomes—it can highlight 
open spaces that cross jurisdiction boundary lines and provide multiple open space 
services.232 By drawing attention to the value of regional open spaces, it can also 
help attract additional funding.233 Further, an open space network integrates 
conservation efforts across sectors, agencies, and jurisdictions as it builds on 
existing planning efforts.234  
The Puget Sound Plan identifies priority conservation actions that must take 
place to ensure the sustainability of the region’s open spaces, approximating 
463,000 acres.235 The first key strategy outlined stresses the need to make the Plan 
more than an advisory document; the Council urges political jurisdictions across 
the region to incorporate aspects of the Plan into their own plans and policies.236 
The Plan contemplates the coordination of planning efforts among the multiple 
resource agencies and organizations involved in open space conservation.237  
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After noting that many jurisdictions in the Puget Sound region do not 
incorporate ecological science and watershed context into their land use and 
infrastructure planning efforts, the Plan calls for such consideration and greater 
coordination among land use planners, storm water and surface managers, and 
habitat specialists.238 The Plan’s second goal, titled “Support Growth in the Right 
Places,” again highlights the importance of planning on a watershed basis because 
“[c]ertain areas in each watershed are more appropriate for growth and commerce 
than others based on the locations of watershed processes such as infiltration, 
groundwater recharge, and storage, as well as locations of critical habitat.”239 Other 
action steps include protection of key habitat areas, enhanced stewardship of open 
space lands, and strides to increase urban open space access, regional trails, and 
multi-benefit green infrastructure.240   
D. THE STATES 
Pursuant to the United States Constitution, each state exercises plenary 
powers over the territory included within it and decides what functions to delegate 
to the political subdivisions it has created.241 Thus, the state bears responsibility for 
open space infrastructure management and implementation whether carried out by 
it or one of its political bodies. A number of states have pursued plans and initiatives 
to effectuate sound green space practices within their states. They have increasingly 
become more proactive on green space preservation and natural resource protection 
as growth stemming from economic development and urbanization have caused 
land to become an even more scarce resource. 
Connecticut has taken a comprehensive approach to encourage a statewide 
network of greenway infrastructure. It provides matching capital grants to 
municipalities and other organizations to develop greenways.242 Authorization 
exists for the issuance of state bonds to finance locally sponsored bikeways, 
pedestrian walkways, greenways, and trails through grants-in-aid.243 Working with 
greenway advocates throughout the commonwealth, Massachusetts also promotes 
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the creation of greenways and trails through small grants and technical assistance 
for their planning and development.244 
Because greenway implementation has yet to become a strong national 
concern or movement, states need to do more than simply authorize open space 
funding or create greenway programs comparable to the hundreds of other activities 
they finance. Strategic plans setting time periods for the acquisition of land to create 
natural resource areas and greenway trails can boost the accomplishment of green 
space goals. Pursuant to a five-year action strategy, Connecticut created a 
“Comprehensive Open Space Acquisition Strategy: 2016-2020 Green Plan” in 
partnership with municipalities, water companies, or non-profit land conservation 
organizations to unify efforts to conserve 21 percent of Connecticut’s land base as 
open space no later than 2023.245 Of this 21 percentage goal, the State committed 
to acquire 10 percent of the lands within the state, leaving its partners to acquire the 
remaining 11 percent.246 This strategy is more than a plan that can be shelved by a 
change in state administrations; rather a Connecticut state statute specifically states 
that “[t]wenty-one percent of the state’s land area shall be held as open space 
land.”247 The partnership between the state, its localities, and conservation 
organizations to further open space land acquisition is also noteworthy because 
large-scale natural resource conservation requires cross-jurisdictional, public-
private planning and coordination.248 
E. FEDERAL GOVERNMENT 
The federal government plays an important role in natural resource 
protection through its ability to regulate a wide range of activities that harm the 
environment including air and water pollution, development of wetlands, the 
disposal of solid waste, and the dumping of toxic materials in water or on land. It 
is not uncommon for the federal government and the states to engage in a power 
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struggle as to what level of government should hold a preeminent position in 
environmental regulation.249 While an inquiry as to the efficacy of each 
governmental body’s ability to protect a particular natural resource should always 
be made, environmentalists should not overlook the constitutional question of 
whether the federal government can flex its Commerce Clause powers in light of 
power reserved to the states under the Tenth Amendment to the federal 
Constitution.250 Most commentators agree that a cooperative federalism approach 
involving cooperation and consultation should be taken by the federal government 
and the states in regulating the environment.251 Even the United States 
Environmental Protection Agency claims to embrace cooperative federalism.252 
Federal regulations already touch upon some aspects of open space 
protection. The Safe Drinking Water Act,253 for example, regulates public water 
supply systems by establishing maximum water contaminant levels “at which no 
known or anticipated adverse effects on the health of persons occur.”254 
Nonetheless, the states enjoy a preeminent position with respect to regulatory 
regimes to protect open space because open space preservation involves the use of 
land, largely regulated by local governments pursuant to state enabling statutes.   
Any federal intrusion dictating how much open space should be preserved 
in the states most likely would be met with resistance. Nonetheless, greater federal 
involvement can be expected in initiatives to combat climate change, an area ripe 
with land use conflicts. Should the management of efforts to combat climate change 
become an area of federal interest and control, it is conceivable that Congress could 
enact legislation regulating certain dimensions of open space protection such as 
water retention basins to thwart flooding, storm-water runoff reduction, and 
maintenance of forested areas to decrease carbon dioxide emissions. In any event, 
should such legislation be enacted, Congress would depend upon the states to 
enforce promulgated regulations just as the states have been granted primary 
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enforcement responsibility to ensure safe drinking water supplied by public water 
systems.255   
Pursuant to its spending power,256 the federal government possesses the 
power to make the receipt of federal assistance conditional upon state and local 
compliance with ecosystem preservation goals. Such conditional federal 
spending257 would likely be more successful in facilitating the preservation and 
expansion of green infrastructure at the state and local levels of government than a 
purely regulatory regime.258 The nation’s states and counties have benefited from 
grants made from the federal Land and Water Conservation Fund, which uses 
revenues from federal oil and gas leases to conserve natural landscapes for 
community use, recreation, and conservation.259 The Fund draws $900 million in 
revenue each year, but Congress only appropriates a portion of these monies for 
conservation and recreation projects, diverting the remainder for other purposes.260 
Another federal statute, the Coastal Zone Management Act (CZMA),261 
could serve as a model for federal funding and encouragement of green space 
preservation projects. Congress declared in the CZMA a national policy “to 
preserve, protect, develop, and where possible, to restore or enhance, the resources 
of the Nation’s coastal zone.”262 Further, Congress declared in the CZMA its policy 
to manage coastal development so as “to minimize the loss of life and property 
caused by improper development in flood-prone, storm surge, geological hazard, 
and erosion-prone areas and in areas likely to be affected by or vulnerable to sea 
level rise.”263 The latter declaration could very well be included in a federal statute 
to address the effects of climate change. 
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Implementation of the CZMA’s goals are carried out by the adoption of 
state management plans pursuant to federal regulations, and the CZMA authorizes 
federal matching funds to help administer these management programs.264 These 
state plans identify coastal zone boundaries, specify the state means to control 
development through permissible land and water uses, and establish a mechanism 
for coordination with other governmental bodies, including local governments and 
regional agencies.265 Likewise, Congress could create a similar framework to 
incentivize the states to create management plans that call for the acquisition and 
preservation of green, ecology-oriented open spaces for the achievement of 
comparable health, safety, and ecological goals.266   
The CZBA grants the states some flexibility in devising their management 
plans. The CBZA institutional framework receives praise for mandating a 
collaborative approach to resource protection through consultation and 
coordination between the state agency administering the management program and 
other interstate or state political subdivisions involved in coastal management.267 It 
has also received criticism for inconsistencies among the states in the protection of 
coastal resources, some states providing more protection than others.268   
Finally, the federal government could expand open space conservation 
through its acquisition of land to be devoted to open space uses. A federal program 
that resulted in the acquisition of land for open space preservation, especially in 
urban areas underserved by green infrastructure, would certainly highlight the 
importance of natural resource and open space protection. This role would not be 
dissimilar to some of the federal government’s other activities as a land owner, 
especially in its stewardship of national parks, which can preserve open space in its 
natural state free from development. 
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F. PRIVATE AND NON-PROFIT ENTITIES 
 Private and non-profit entities play an important role in the acquisition and 
maintenance of open space. Land trusts and land conservancies, two of the most 
common forms of these non-profit organizations, conserve natural and working 
lands through acquisition or manage lands for conservation purposes. Land trusts 
range in size and resources, and they can be locally or nationally focused. Some 
national and state entities assist and connect land trusts, such as the National Land 
Trust Alliance and the New Hampshire Land Trust Coalition; their primary role is 
to support and serve as advocates for existing land trusts, rather than to implement 
regional or statewide plans for land conservation.269 The 2015 National Land Trust 
Census reported that land trusts had conserved 56 million acres of land, 72 percent 
of which permitted public access.270  
Private land trusts commonly undertake land conservation through 
conservation easements, a legal agreement with a landowner that permanently 
restricts use of the land so it remains open space; they also acquire land or protect 
land limited in use by deed restrictions.271 Partnerships formed by conservation 
easements are voluntary and take place between the landowner and the land trust.272 
Congress has incentivized conservation easements through federal tax benefits such 
as tax deductions, and states have followed suit by passing legislation to give tax 
benefits for easement donations.273 In order to qualify for federal tax benefits, the 
easement must be donated to a charitable organization or governmental entity in 
perpetuity, and it must serve a conservation purpose, which includes the 
preservation of land for recreational use, habitat protection, open space protection, 
or historical preservation.274  
 Private sector involvement in open space conservation efforts, including the 
use of conservation easements, appeals to many landowners across the political 
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spectrum because it protects the environment and preserves open space without 
interference from governmental bodies.275 This lack of oversight, however, also 
leads to fragmentation, as parcels of land are preserved piecemeal instead of as part 
of a larger ecosystem.276 Such fragmentation can be detrimental to the integrity of 
the ecosystem as a whole, and it may lead to a decline in the kind of ecosystem 
health necessary for wildlife and species richness.277 
Land trusts must also cope with the inflexible nature of a conservation 
easement, which attaches to one piece of land “in perpetuity.”278 As land conditions 
change and the effects of climate change continue to be felt, some conservation 
easements or land acquisitions for conservation purposes may become defunct, and 
the environment they sought to protect may no longer exist.279 Private land trusts 
and courts will have to craft solutions to achieve the conservation purposes intended 
as conditions evolve.280 Nevertheless, private land trusts have protected a 
significant amount of land in the United States in the absence of governmental 
action to achieve same. 
 A park conservancy constitutes another type of private entity that works to 
maintain open space, specifically in urban environments. These private, non-profit 
organizations raise money to fund capital improvements, provide additional park 
management and programming services, and, in some cases, handle park 
administration, including maintenance and a wider range of functions such as 
overseeing concessions or security.281 Unlike land trusts, park conservancies do not 
acquire land, but they can be instrumental in revitalizing urban parks and raising 
funds for new projects.282 The park conservancy, Friends of the High Line, for 
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example, hosted an “ideas competition” in 2003 to garner excitement for the 
transformation of an elevated rail line to a public park.283   
These public-private partnerships between conservancies and 
municipalities often help support underfunded public park agencies, filling gaps in 
funding that cities cannot always provide.284 The most successful conservancies 
utilize formal agreements such as a memorandum of understanding that assigns 
specific tasks between the local government and the private entity so each group 
clearly understands its role.285 As conservancies are private entities, diverse 
interests or groups may not be represented on the conservancy’s board of directors 
or have a say in the conservancy’s agenda.286 Although conservancies need 
powerful and well-connected stakeholders on their boards to enhance their fund-
raising abilities, they should also ensure that their board of directors represents the 
people the park serves.287  
V. PROPOSED INSTITUTIONAL FRAMEWORK TO CONSERVE OPEN SPACE 
The article next highlights four areas of institutional reform to enhance the 
conservation of open space. These practices are emerging at specific locations, but 
more decision makers need to take immediate cognizance of them to expedient 
green-space infrastructure implementation. The proposed measures do not provide 
a complete solution to address the stresses humans have placed upon the earth, but, 
if implemented, they will constitute first steps towards the comprehensive treatment 
of open space as a scarce resource.  Fortunately, these proposals can be put in place 
expeditiously.  
A. PLANNING ON A WATERSHED, REGIONAL BASIS FOR OPEN SPACE 
The conservation of open spaces on a large scale necessitates regionally 
based planning because land as part of an ecological system usually does not fall 
neatly within municipal boundary lines. In the absence of general-purpose 
governments on a regional level in the United States, the challenge becomes one of 
mobilizing different state and local institutional bodies to undertake a set of 
coordinated, preservation strategies to carry out an open space vision reached 
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collaboratively. The Puget Sound Regional Council recommends that open space 
planning be effectuated on a watershed basis because “[t]he basic geography of the 
ecological systems that form open spaces is the watershed.”288 Buttressed by the 
fact that watersheds directly impact the availability of drinking water and create 
ecological systems essential for the protection of natural resources, this directive 
should be followed. In fact, states should synchronize the planning and delivery of 
other regionally performed public services by using hydrologic boundaries, thereby 
eliminating a plethora of different regional district boundary lines. State and local 
governments in Georgia, for example, utilize a regional watershed approach to 
protect water quality.289     
B. DEVELOPMENT OF A REGIONAL OPEN SPACE CONSERVATION NETWORK 
Once watersheds have been identified for open space conservation planning 
purposes, an inventory should be made of the different types of open spaces within 
them, similar to the data bases developed by the Puget Sound Regional Council.290 
An action plan should then be developed for each major watershed in the region to 
prioritize areas for conservation and open space investment.291 This identification 
process should involve collaboration at all levels of governance and the review of 
documents and geospatial data held by diverse stakeholders. The developed open 
space network should include multi-benefit types of green space so as to provide 
diverse benefits and services.292 The actions developed should ensure the 
enjoyment of open space on an equitable basis, and they should be strategic to 
accomplish effectively the network’s goals. 
C. A REGIONAL ENTITY TO COORDINATE OPEN SPACE CONSERVATION 
PLANNING 
Large-scale resource management requires the integration of interests 
across multiple jurisdictions and stakeholders. Because a network of multi-benefit 
green spaces can only be realized on a regional scale, some form of regional entity 
would be best suited to undertake this coordination. In metropolitan areas, a 
metropolitan-wide governmental body would ideally perform this function. In the 
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absence of such entities, several different types of state or local agencies can 
effectuate open space planning. States have authorized the creation of regional 
planning agencies that provide multi-jurisdictional planning, advocacy, technical 
assistance, and coordination. Councils of governments, organizations voluntarily 
created by local governments to develop solutions to cross-jurisdictional problems, 
often on a metropolitan scale, perform similar functions.293 Metropolitan planning 
organizations are also well suited to open space planning as they already are 
coordinating the planning of regional transportation projects on behalf of the federal 
government. 
Because no regional open space network will be successful without local 
buy-in, the creation by local governments of a regional entity to undertake open 
space conservation on their behalf provides another institutional structure for 
consideration. Many states authorize the creation of joint power agencies that can 
undertake specific projects on behalf of a number of local governments.294 In New 
Hampshire, so-called Village Districts, may be created to perform a wide range of 
functions on behalf of a number of towns.295 States also authorize the establishment 
of single-purpose open space districts or authorities to protect environmentally 
sensitive areas and open spaces.296 Frequently organized to provide a single service 
or function, districts usually possess the power to tax, an important consideration 
in view of the scarce resources that traditionally have been made available for open 
space protection. Other districts already in existence, such as conservation districts 
or water districts, may possess enough intrinsic flexibility to develop and 
implement regional open space action plans.  
D. TREATMENT OF OPEN SPACE AS VITAL PUBLIC WORKS 
INFRASTRUCTURE  
 
Expanding support for open space protection rests upon its elevation to an 
important position in the administrative hierarchy of state and local governments. 
The treatment of networked green and open spaces as a distinct public works 
function is one way to accomplish this goal. Too often governmental officials have 
treated open space preservation as an adjunct of another function or administrative 
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department, a decision easily understood because parks include open spaces, and 
natural landscapes provide important ecological benefits whether related to storm 
water runoff, water supply, flood protection, drainage, or other measures to enhance 
resiliency to weather conditions.   
Large-area open spaces, including interconnected greenways, must now be 
treated as a singular important ecological resource that needs the permanent 
protection accorded to other public infrastructure. Open space preservation should 
be given a budget separate from parks because it serves more than park and 
recreational purposes. City governments have already begun to separate 
multipurpose open spaces from park functions. The City of Boston has created an 
Environment, Energy and Open Space Cabinet to coordinate programs designed to 
enhance sustainability while including a separate Parks and Recreation Department 
within the Cabinet. Now is the time to engage in an institutional discovery process 
to find “more effective arrangements to govern natural resources at the scale of 
large landscapes.”297 
CONCLUSION 
  Rapid urbanization on an unprecedented scale has replaced natural 
landscapes with new construction. In the United States, the last decade has 
witnessed greater recognition of the benefits served by open space resources, 
linking the health of a community to the nearby presence of green spaces. 
Spearheading restorative projects and community gardens, cities have attempted to 
improve urban environments with more green spaces and trails. The barriers to open 
space preservation, however, remain formidable. The lack of funding for land 
acquisition and stewardship, restrictive regulations, and inadequate institutional 
treatment of open space as a scarce resource all contribute to its loss at an alarming 
rate. 
 The protection of large-area, multi-benefit open space areas should be 
pursued on a metropolitan or regional basis because this public benefit requires 
cross-jurisdictional coordination.298 Individual cities and towns often find that their 
geography is mismatched or insufficient in scope to address resource planning on 
an ecosystem basis. Further, the nation’s structure of fragmented governance at the 
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local level means that local governments lack sufficient power or authority to 
address the scale of open space preservation needed to make the country resilient 
to weather shocks and climate changes. Because a watershed functions as an 
ecological system, watershed-based planning enables the region to target 
ecologically significant areas for open space protection. Also, natural open spaces 
serve a number of functions related to water, which takes root in a watershed.   
 Institutional reforms can spur the protection of open space. Without viable 
regional governance with boundary lines covering the breadth of ecological 
systems, cooperative arrangements among a number of local governments must be 
marshalled to protect their land resources. Existing regional planning agencies, 
councils of government, or metropolitan planning organizations, however, may 
trigger the collaboration necessary to effectuate the implementation of a networked 
open space conservation plan for the region. States can also authorize the creation 
of joint power agencies at the regional level and regional districts with the power 
of taxation to perform this function. Land trusts and other private stakeholders also 
have played a significant role in open space protection and outreach programs to 
educate the public about natural resource preservation. Ultimately, open space 
conservation involves working across boundaries, a distinct governance challenge 
likely throughout the twenty-first century. It means a willingness to recognize 
interdependent interests and to act upon them by fashioning intergovernmental 
solutions and cooperative arrangements with the private sector that will help create 
a more sustainable environment.  
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